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Summary

1. This response to the Northern Ireland Scrutiny Committee’s call for evidence addresses some of the questions within the first part, i.e. on the ‘origins and obligations of Article 2 WF’. It does so with a slight focus on environmental matters. While it does not cover all questions, we would also support the statements in the written evidence by those such as O’Donoghue and Fanning, and Murray, which address some of the remaining points. 

2. We focus on Article 2(1) WF, rather than Article 2(2) WF, but would highlight that that provision is also of great import and the Commissions need to be adequately supported. 

3. In brief, Article 2 WF is a significant provision that guarantees the non-diminution of a wide range of rights, safeguards and equality of opportunity, and it should be read purposively and in line with the principle of treaty interpretation grounded in customary international law and reflected within the Vienna Convention on the Law of Treaties. In our opinion, the Supreme Court’s judgment is excessively restrictive and curtails the true scope and applicability of Article 2. Much of the issues arise with the obiter statements and the risk of how the provision might be interpreted in future. However, it also simply does not address the issue of ‘safeguards’ and therein lies a great deal of the value of Article 2. Therefore, much is left undecided by the Supreme Court, without even considering the potential for, for instance, a preliminary reference to the EU’s CJEU. Further, irrespective of any legal force, there is also a considerable political onus attached to Article 2, which must not be cast aside. 

Origins and Obligations of Article 2 WF
1. Why did the UK and EU negotiate and include Article 2 WF in the Protocol/ Windsor Framework? How does Article 2 WF relate to the Belfast/ Good Friday Agreement?
4. Article 2 WF was an essential component of the Brexit negotiations to guarantee the continued rights and safeguards for those in Northern Ireland (and potentially those outside NI, but affected by actions/inaction within NI). It was a recognition of the broader context – not just the history of the Troubles and the need to ensure the continued open border on the island, but also to protect the gradual improvements that had occurred with respect to human rights and broader safeguards and opportunities. 

5. The purpose of the WF (originally the Protocol on Ireland-Northern Ireland) was ‘to maintain the necessary conditions’ for cross-border cooperation and ‘to protect the 1998 Agreement in all its dimensions’. This is stated in Article 1(3) of the WF. It was recognised both that the 1998 Belfast/Good Friday Agreement (BGFA) and functional cross border cooperation required legal parity (the ‘level playing field’) in rights and regulation in NI and IE. Ensuring the continued centrality of the ECHR to this level playing field and the BGFA was a key focus of the Brexit negotiations that produced the WF, as is evident from the Joint Report Joint Report of the Negotiators in December 2017 (para 53) and all the way through the process (a view supported by eminent commentators like Andrew McCormick). Ensuring parity of rights between people in NI and IE was a central concern of the BGFA also evident in paragraph 9 of the Rights Safeguards and Equality of Opportunities (RSEO) section of the BGFA (‘These proposals will draw on the European Convention on Human Rights and other international legal instruments in the field of human rights and the question of the incorporation of the ECHR will be further examined in this context. The measures brought forward would ensure at least an equivalent level of protection of human rights as will pertain in Northern Ireland.’). On the EU side, the EU has long espoused a ‘neighbourhood’ policy that means that when conducting trade agreements with neighbouring countries they seek to ensure parity of rights in key areas such as social, economic and environmental rights. This fulfils several goals. One much vaunted one is the ‘transmission of values’ goal, whereby the EU positions itself as a global leader in human rights and seeks to encourage and incentivise other countries to do the same. Other motives include preventing corporate flight to lower standard jurisdictions, and preventing transboundary pollution. This leads to non- regression clauses in many trade agreements on a broad variety of issues e.g. social, environmental, employment and climate standards (e.g. see Amaral Júnior & Martins Martes, 2021).

6. The Belfast/Good Friday Agreement (BGFA) is fundamental to Article 2. The scope of Article 2(1)’s guarantee of no diminution is determined via reference to the RSEO section of the BGFA – not simply one paragraph or list within it, but the whole of that section. Further, via principles of Treaty interpretation, Article 2 WF needs to be read in light of the rest of the WF and in particular the purposes of the WF, as reflected in Article 1 WF and its own Preamble. As noted, Article 1 includes protecting the BGFA ‘in all its dimensions’.  Further provisions and points can be highlighted with respect to the BGFA and Article 2 WF, but in brief it is that a purposive, wide interpretation of the RSEO should be taken when determining the scope and applicability of Article 2 WF (as argued in our co-authored report for the NIHRC and reflected in the NI’s High Court’s approach in Dillon). 

2. Prior to Brexit, how were the rights, safeguards, and equality of opportunity (RSEO) provisions of the Belfast/ Good Friday Agreement protected?
7. The RSEO section is quite extensive, as the Committee will be aware. It has an initial, non-exhaustive list, followed by paragraphs addressing a range of rights (or groups or sources of rights, including the ECHR) and also safeguards. It is essential to highlight here that the RSEO section expressly refers to ‘safeguards’ as something distinct from rights. Safeguards contribute to the delivery of rights (and can help inform the interpretation of rights within the RSEO, but that linkage does not need to be established and it is sufficient to identify relevant safeguards.

8. With respect to environmental safeguards, the RSEO section refers to ‘protecting and enhancing the environment’ in the context of a new regional development strategy to be developed by the UK Government for Northern Ireland, including ‘developing the advantages and resources of rural areas’. While not part of the RSEO section, it is worth noting that the environment is a key component within the BGFA more generally, including within the Strand 2 areas of cooperation – which is a factor for interpreting the RSEO section.

9. The RSEO provisions were protected via a wide range of complementary mechanisms, including the Human Rights Act 1998, EU secondary law both independently and in conjunction with the EU’s Charter of Fundamental Rights, the ECHR, UK and NI Constitutional law which recognises and protects a range of fundamental rights, domestic measures etc. 

10. In environmental matters, this includes: ‘greened rights’ such as the right to life or privacy that are utilised in environmental contexts (e.g. pollution can endanger the right to life); Aarhus rights (procedural rights regarding access to information, participation in decision-making and justice in environmental matters, derived from the Aarhus Convention) within EU legislation; and EU environmental laws broadly (e.g. those impacting directly on clean air, clean drinking water and food production, but also those impacting more indirectly through impacting on the ecosystem). 

11. Furthermore, all EU and domestic environmental and related laws that help protect or enhance the environment, including through developing the resources or advantages of rural areas, or support these environmental measures, thereby help protect safeguards within the RSEO section. This includes laws on waste, water, nature, air, noise, environmental impact assessments etc. Non-binding measures also helped deliver and protect the RSEO, e.g. through funding schemes or soft law measures informing legislation.

12. In the context of environmental safeguards and rights, EU environmental law and governance measures were fundamental in delivering environmental protections in NI pre-Brexit.

13. Some of these measures/protection overlap, but a removal or decrease in protection in any of these can impact negatively on the enjoyment of RSEOs in NI. 

3. What is your view as to the inclusion of Article 2 WF in the Protocol/ Windsor Framework?

14. It is very beneficial to have it included. There is considerable risk of backtracking of human rights and safeguards more generally, including in the environmental context.  Article 2 is essential in helping guard against this backtracking. This was evident through the series of cases litigating Article 2 relevant issues through the NI Courts e.g. SPUC (2023 NICA 35), the NICA judgment in Dillon.However, of the Dillon judgment of the UK Supreme Court handed down on the 7th May 2026 represents a detour from this developing line of case law, and one which undermines the protection of ECHR rights, Article 2 WF and the rights guaranteed by the BGFA to date. Perhaps greater clarity and specificity might be advantageous in actions before the courts.

4. What obligation is imposed on the UK Government by Article 2 WF? What is the significance of this obligation for Northern Ireland, and for the UK Government?

15. Besides the specific obligation regarding the six named EU directives, Article 2(1) imposes an obligation on the UK Government to guarantee that there will be ‘no diminution’ as a result of Brexit. This means that there can be no decrease in the standard of protection across any of the RSEO identifiable within the RSEO section of the BGFA, relative to the standards of protection that existed at the end of the Brexit implementation period. This includes positive obligations to act if there would otherwise be a reduction and if that reduction would not have been permissible while part of the EU.

 Protection of Rights
16. For the questions under this heading and subsequently, we would refer to the evidence provided by O’Donoghue and Fanning, as well as Murray (who also addresses some related queries). We support entirely the points regarding the need to rely on international principles of treaty interpretation, the significance of ‘no diminution’, the obligation to adequately fund and support the Commissions (and the additional burdens on these Commissions leading to a need for additional funding), the need to interpret ‘everyone in the community’ broadly and not through a sectarian lens, etc. On the last point and its relevance also to the scope of the RSEO section, it is worth noting Prof. McCrudden’s research on the sources influencing the development of the RSEO section of the BGFA and how multiple civil society group helped shape its content. 
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