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Executive Summary
The focus of this submission is on the importance of assessing young people’s decision-making ability in the transition from child to adult health and social care services.
Three recommendations are made to the Committee. Two address translation gaps in current transition: the legal basis on which any given decision rests should be made as explicit in the transition plan as the decision itself, and frontline training should go further than framework selection toward giving staff a sound way of thinking about decision-making ability and assessing it in transition cases. The third, and most foundational, calls for an empirical research programme to ground future guidance in evidence about how decision-making is actually assessed: how the courts have interpreted young people's decision-making ability, and how clinicians do so in practice. Inspection by the Care Quality Commission (CQC), national review by the National Confidential Enquiry into Patient Outcome and Death (NCEPOD), and a clinician survey of the field describe the same pattern: the principles of current guidance are correct, but staff cannot reliably apply them with the legal precision that transition decisions require. Without an evidence base drawn from court and clinic, the first two recommendations will only formalise that translation gap rather than close it.

Are the current guidelines for the involvement of individuals and their carers in the transition to adult services appropriate for the needs of young people and services?
1. Current guidance is appropriate in aspiration but incomplete in operation. It rightly promotes young-person involvement, family or carer involvement where appropriate, accessible information and person-centred planning. The difficulty is that these principles do not answer the harder transition question: what is each person's role in this particular decision?
2. Assessing the young person's decision-making ability is central to that question. Without assessment, services risk several errors. They may exclude carers when the young person needs support, communication help, continuity or safeguarding input. They may also allow carers to replace the young person's own decision when the young person should decide, or when the carer's proper role is to support rather than substitute.
3. This is especially important because transition does not begin on a birthday. The National Institute for Health and Care Excellence (NICE) describes transition as covering the period before, during and after the move from children's to adults' services, and expects planning to begin by Year 9 at the latest where relevant.1 Gillick competence remains important because many decisions about preparation, information-sharing, treatment engagement and carer involvement arise before the young person is 16.
4. The current legal landscape is complicated by a dual framework that health and social care staff may struggle to navigate. Gillick competence applies to under-16s in the medical-treatment consent and asks whether the child has sufficient maturity, intelligence and understanding for the decision.2 The Mental Capacity Act (MCA) applies in many contexts from 16 onwards and asks, after practicable support has been given, whether the person can understand, retain, use or weigh the relevant information and communicate a decision, and whether any inability is caused by an impairment or disturbance in the functioning of the mind or brain.3
5. Current guidance does not give staff clear instructions for disentangling this legal complexity. NHS England's safeguarding framework gives the Gillick competence assessment only a passing mention and does not explain what the assessment involves.4 The General Medical Council (GMC)'s 0-18 years professional standards do not explain when, or why, a doctor should understand themselves to be applying Gillick rather than the MCA; instead, it applies the same functional elements across the whole 0-18 age range.5 The Mental Health Act 1983 Code of Practice recognises the legal distinction between Gillick competence and MCA, yet its practical guidance on Gillick largely mirrors the structure of the MCA’s test.6 The British Medical Association (BMA)'s Ethics Toolkit for children and young people under 16 takes a different route: it partly adopts MCA-style language, omitting the ability to retain relevant information, while adding an expanded list of what the young person must understand, including the nature and purpose of the proposed treatment, its risks and side effects, available alternatives, and the consequences of not having it.7
6. This problem is not created by guidance alone. Scholars have long argued that Gillick leaves key questions unanswered, including what a child must know and whether competence to consent also means competence to refuse.8–10 The courts have not removed that uncertainty. Recent High Court cases show different emphases in interpreting what "understanding" requires under Gillick: one focused closely on weighing risks and benefits,11 while another stressed the nature of the treatment and the need for a full grasp of the treatment itself.12 Ultimately, therefore, it may be that the law, itself, needs amending.  In advance of any such change, however, clear guidance is vital.  

Is the level of training and education provided to staff appropriate for the needs of young people at the point of transition?
7. Current training is not adequate if adequacy means staff can confidently apply the law in real transition decisions. It is not enough for training to cover "competence" and "capacity" as a topic. Staff need to distinguish Gillick competence, 16- and 17-year-old consent under the Family Law Reform Act 1969,13 MCA, parental responsibility, safeguarding, best-interests and circumstances requiring legal advice.
8. In one CAMHS survey, clinicians reported confusion about parental consent, Gillick competence and the MCA, including low identification of Gillick criteria and variable confidence across professional groups.14 The CQC evidence found that MCA training was present within safeguarding training, but that staff still had knowledge gaps and lacked confidence in applying decision-making and best-interests processes during transition.15 In the NCEPOD survey of health and social care professionals, 66.3% of respondents reported training on the use of the MCA in relation to young people, 66.0% on consent for young people and 64.2% on confidentiality for young people. Yet fewer than half of staff had received training in developmentally appropriate healthcare and/or transition, and 18.9% had received no training in any of the surveyed areas. The practical consequence is that young people may enter transition with services that endorse involvement in principle, but lack the knowledge and practical skills to make that involvement meaningful.
9. A review of 16 studies revealed that while health and social care workers appreciate hands-on, scenario-based education, these programs rarely alter real-world clinical behaviour. The authors note that systemic factors like institutional norms and work environments play a major role in preventing staff from applying what they learn.16 For transition, this means training should be tied to case recording, supervision, legal escalation routes and service audit.

Recommendations
10. Transition plans should record involvement and decision-making authority together. They should state the decision in question, the legal framework being used, the assessment made, the support offered, the carer's role, the limits of that role, and the trigger for reassessment or legal advice.
11. National guidance and staff training should go beyond identifying when each framework applies, and equip staff to conceptualise decision-making ability and operationalise assessment properly and consistently in real transition decisions. Training should be grounded in real cases, with supervision and clear escalation routes for the cases where the law is contested.
12. Future guidance should be informed by empirical work on how decision-making ability are actually assessed. Court judgments should be examined to understand how legal concepts of young people's decision-making ability are constructed in practice, so that clinical guidance rests on a clearer legal framework rather than broad references to involvement or capacity. Clinical records and practitioner accounts should also be studied to understand how assessment is performed in frontline, how law is translated into clinical practice, and whether training changes what staff record and do. Evidence from clinical contexts can then be used to reshape guidance so that it is legally accurate, operationally usable and grounded in the realities of frontline practice.
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