[Type here]

Written submission from Freshfields LLP (CHI0043)
BUsiness and Trade Committee Inquiry
china and the uk economy
freshfields response to the Call for evidence
Introduction 
Freshfields LLP is a leading international law firm advising a wide range of investors and corporates on global investment strategies and how to navigate multiple merger control and investment screening regimes, including the UK’s National Security and Investment Act 2021 (NSIA).  
Our response focuses on investment security and draws on our deep expertise in foreign direct investment (FDI) regimes around the world, combined with our commitment to fostering a business-friendly, pro-growth and pro-innovation regulatory environment in the UK.
Investment security: inbound and outbound (Section 5, Call for Evidence)
Q2	How might the UK’s inbound investment screening regime be strengthened?
Our oral and written evidence to the Business and Trade Committee’s Sub-Committee on Economic Security, Arms and Exports[footnoteRef:2] set out our recommendations to improve the efficiency and effectiveness of the NSIA regime.  Since then: [2:  	Martin McElwee (a partner in Freshfields’ global antitrust, competition and trade group) provided oral evidence on 7 May 2025.  We followed up with written evidence on 15 May 2025.  ] 

The Government announced a series of reforms and updates to the NSIA regime,[footnoteRef:3] including: an intention to remove certain internal reorganisations from mandatory notification obligations; an update to the areas of the economy subject to mandatory notification; and a plan to publish more guidance and look for other ways to increase transparency in the system.   [3:  	Consultation, 22 July 2025: Consultation on the NSI Act Notifiable Acquisition Regulations - GOV.UK] 

The Government’s response to the consultation on mandatory notification sectors will widen the net of inbound investment screening in some sectors (e.g. water, data centres) and reduce it in others (e.g. artificial intelligence).  We understand the Government is now finalising the sector definitions and will lay secondary legislation in Parliament later this year.  
The Government has not yet announced when the intended exemptions for certain internal reorganisations will come into force, or when updated guidance or other steps to improve transparency in the regime will be introduced.  
The Sub-Committee on Economic Security published its Report[footnoteRef:4] and subsequently the Government Response:[footnoteRef:5] [4:  	Toward A New Doctrine For Economic Security (24 November 2025)]  [5:  	Toward a new doctrine for economic security: Government Response (4 February 2026)] 

We were pleased to see the Sub-Committee’s recommendation to develop an accreditation scheme for providers of trusted capital, which aligned with recommendations we also made.  
However, in response, the Government said it is not looking to add an accreditation or fast track scheme to the regime and will instead focus on continuing to encourage secure investment from a range of sources into the UK economy.  
We have not therefore revisited our recommendations which were designed to introduce risk-based tiering and/or fast-track reviews for certain investors. Similar steps have been introduced in other jurisdictions to facilitate welcome investment flows. We would be happy to discuss them further at any point.  
We consider the NSIA regime could still be strengthened by the Government taking the following steps to ensure it is as targeted and transparent for Chinese investors and UK businesses as possible without compromising national security:
Implement on-going reforms and continue to review other ways to improve transparency, the review process, timing and outcomes by:
Publishing more and updated guidance as soon as possible: some areas of the regime, including “trigger event” thresholds, could benefit from more “case-study” type guidance to resolve areas of uncertainty which can cause unnecessary delay and costs to investment planning.  These frictions in the system could be resolved by engaging regularly with frequent users of the regime and reflecting their experience and “frequently asked questions” in published guidance.  
Defining strategic sectors precisely: we welcome the Government’s review of the mandatory notification sectors and encourage the Government to actively engage with investors, companies and their advisers to resolve any areas of continued potential ambiguity or over-inclusiveness as the sector definitions are finalised over the coming months.  
Facilitating early engagement between the parties and the Government’s Investment Security Unit (ISU): early engagement on planned investments could help resolve genuine areas of uncertainty in relation to notification obligations and reduce the number of unnecessary or incorrectly filed notifications. It could also help parties anticipate issues upfront and address concerns during negotiations (e.g. in transaction structuring) and in the information that is provided to the ISU. Drawing on best practices from jurisdictions like Germany, Spain and the US, where authorities regularly engage in informal discussions and provide guidance on jurisdictional and substantive issues, would be beneficial.
Provide a clearer framework on the types of investments from China that are welcome and the types of investments that are considered higher risk: current levels of uncertainty, which may deter investments that would be welcomed, are driven by several factors including:
High levels of intervention in Chinese investments under the NSIA regime: the Government’s Annual Reports covering the period 4 January 2022 to 31 March 2025 show that, over those three years, approximately 40% of call-in notices and almost half of Final Orders involved acquirers associated with China.  The fact that limited information is published on the Government’s reasons for these interventions drives further uncertainty for investors.  
Active encouragement of Chinese investments in some sectors, but discouragement in others: following the Prime Minister’s visit to China in January 2026, several inward investments were announced,[footnoteRef:6] including in strategic sectors such as pharmaceuticals (Asymchem), electric vehicles (Chery Commercial Vehicle) and energy storage (HiTHIUM).  More recently, in March 2026, the Government announced that wind turbines manufactured by Ming Yang (a Chinese turbine supplier) would not be welcome in the UK energy system on grounds of national security and a commitment to strengthen resilient offshore wind supply chains. The Government has not set out the reasons for these decisions.  [6:  	Prime Minister visit to China: trade and investment factsheet - GOV.UK] 

Recognising the number of businesses and academic institutions who trade and work with Chinese companies, we recommend the Government sets out a clearer framework for the types of investments that are welcomed and those where conditions may be imposed (e.g. to protect sensitive information or infrastructure) or blocked.  Such guidance could be provided in an updated Section 3 statement on the factors that influence assessments of high or low acquirer risk.  
Q4	What would the merits and risks be of the UK Government introducing an outbound investment screening regime?
We understand the prime objectives of an outbound investment screening regime would be to:
prevent the outflow of sensitive technologies and capital that could enhance the military or intelligence capabilities of geopolitical rivals; and 
promote responsible investment by encouraging UK businesses to conduct enhanced due diligence on the national security implications of their overseas ventures, fostering more responsible and ethically sound investment practices.
If the Government decides to introduce such a regime, it should draw on the experience of the United States (US)[footnoteRef:7] and other allies that have already designed and implemented outbound investment frameworks. The US regime suggests that a clear articulation of legal tests, a carefully delimited scope and a predominantly notification-based model can significantly reduce uncertainty for businesses while safeguarding national security.  We consider that similar design choices would be appropriate and desirable for a UK regime (if introduced) and would urge the Government to ensure any regime satisfies the following principles.  [7:  	United States Outbound Investment Security Program (OISP) Executive Order, August 2023, as largely codified by the Comprehensive Outbound Investment National Security Act of 2025 (the COINS Act), together with the Department of Treasury’s FAQ, available at: https://home.treasury.gov/policy-issues/international/outbound-investment-program/frequently-asked-questions ] 

First, a UK regime should be targeted and proportionate.  An overly broad or burdensome outbound screening regime could place UK businesses at a competitive disadvantage, restricting their access to global markets and growth opportunities. This could deter UK innovation and economic expansion.  An essential first step would be for the Government to clearly articulate a solvable, evidence-based real-world problem and to demonstrate how an outbound investment screening regime would address that problem as narrowly and effectively as possible.  
Second, it would be important to adopt clear and transparent rules.  Introducing a new layer of regulation would add complexity and compliance costs for businesses. If not clearly defined, it could lead to uncertainty, delays, and a chilling effect on legitimate investment. In particular:
Level of control: any UK regime should specify in primary or secondary legislation the bases of “control” or “influence” that trigger jurisdiction (e.g. specified shareholding thresholds, levels of voting rights, the right to appoint or remove board members or senior management, etc.).  The US experience demonstrates that anchoring jurisdiction to defined control thresholds, supplemented by guidance on what constitutes “standard” minority protections, can provide businesses with a workable framework for assessing whether notification is required. 
Treatment of group companies: any UK regime should clearly address when an investment by a subsidiary, branch or affiliate will be treated as an investment by the UK parent.  US practice illustrates the importance of looking at the ultimate decision-making entity and the source of capital, so that corporate structuring cannot be used to circumvent the regime. 
Third, any outbound investment regime should be carefully delineated so that it complements, and does not duplicate or conflict with, existing legal frameworks, notably the NSIA and UK export control legislation.  The US experience shows the benefits of locating outbound investment controls within a coherent legislative architecture that sits alongside, but does not overlap with, sanctions and export controls.
Fourth, any UK regime should adopt a limited and clearly defined scope by reference to the type of business, activities and technologies concerned.
Defining the scope of “critical technologies” or “national security risks” in an outbound context is inherently challenging and requires constant adaptation given rapid technological change.  An imprecise definition could inadvertently capture benign investments. For example, the US focuses on specified high‑risk technologies and activities rather than broad country‑ or sector‑wide prohibitions.  Even then, challenges can arise if the definitions do not withstand continuous and fundamental shifts in these technologies which can result in the regime capturing investments which have rapidly become low-risk.  
Key terms, such as “UK investor”, “covered transaction”, “indirect investment”, “technology transfer” and “countries or entities of concern”, should be defined in legislation or regulations and supported by detailed, regularly updated guidance and FAQs.  The US approach of issuing detailed interpretative guidance and updating it in light of market feedback provides a useful model to promote clarity and predictability.
Fifth, we consider that any UK outbound regime should be structured primarily around notification and review, rather than automatic prohibitions.  The US experience indicates that a notification‑centric system, under which most transactions are subject to review but only a subset are ultimately prohibited or conditioned, can provide a proportionate means of addressing national security risks while allowing benign transactions to proceed. 
Sixth, the regime should incorporate a number of additional safeguards and clarifications consistent with good regulatory design and international practice, including:
Safe harbours and de minimis thresholds: any UK regime should include clear safe harbours for low‑risk investments, such as small minority positions without governance rights in publicly traded companies, or investments below specified monetary thresholds.  De minimis thresholds should be calibrated to ensure that only transactions of potential national security significance are captured, reducing the compliance burden on smaller businesses and routine portfolio investments.  Any such exemptions and thresholds must be clearly defined and tested with investors and advisers to ensure they capture all intended situations. For example, US experience highlights the need for guidance on when an exemption for publicly traded securities becomes effective, particularly in an IPO context where the status of a security can change intraday. 
Procedural fairness and investor engagement: the regime should ensure that investors have a fair opportunity to present information and mitigation proposals, are informed of the basis for decisions (subject to national security sensitivities), and have access to appropriate review or reconsideration mechanisms. Informal pre‑notification engagement with the relevant government unit, similar to practices under NSIA and in comparable US processes, would also assist in resolving borderline cases efficiently.
Treatment of financial services and intermediaries: reflecting US practice, any UK regime should, as far as possible, distinguish between investors that make strategic, long‑term investments conferring control or influence, and financial institutions providing routine or ancillary services (such as underwriting, brokerage, custodial services or passive index‑tracking investments). Again, clearly defined exemptions for activities that are not intended to be caught will be vital.  In the US, for example, there is ambiguity as to whether routine underwriting activities are captured by the current regulations, even though subsequent legislation indicates they should be exempt, leaving underwriters in a state of regulatory uncertainty.  A UK regime should avoid this by explicitly clarifying the treatment of such ordinary course activities from the outset. 
In addition, the Government may wish to consider:
Advisory opinions: establishing a non‑binding advisory mechanism, under which investors can seek informal or formal guidance on whether a contemplated transaction is likely to be in scope, may reduce unnecessary notifications and avoid inadvertent non‑compliance.
Retaliation and geopolitical coordination: unilateral implementation of an outbound screening regime could provoke retaliatory measures from target countries, leading to trade disputes and escalating geopolitical tensions. Coordinating closely with key allies, including the US and EU Member States, to promote as much convergence as is practicable on core concepts, sectoral scope and procedural design, will also reduce fragmentation for businesses operating across multiple jurisdictions. 
Conclusion
We welcome the opportunity to provide evidence to the Committee on how investment security regimes can be best designed and enforced to facilitate welcome investment while protecting national security.  
In our experience, the NSIA regime is broadly functioning well, but there are clear opportunities for refinement to enhance its transparency, predictability, and proportionality. By adopting a more targeted and transparent approach, particularly informed by international best practices from its allies and partners, the UK can reinforce its national security without inadvertently creating barriers to essential inward investment. 
We remain committed to engaging with the Government and stakeholders to contribute to the continuous improvement of the NSIA system.  We would be happy to provide any further details of our experience or recommendations either orally or in writing if that would be helpful.  

FRESHFIELDS LLP
Martin McElwee, Partner
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