Written evidence submitted by Rafiq [CLR 215]
As one of our neighbouring leaseholders in a mixed-use building with high service charges, including high ground rents, and leasehold problems. We have an overseas freeholder. Reform to the qualifying criteria for collective enfranchisement claims in the Leasehold Reform, Housing and Urban Development Act 1993, the draft Leasehold and Commonhold Reform Bill will not end the feudal leasehold system for me and my long-suffering neighbours. Instead, it will condemn us to ongoing financial abuse in a two-tier system, where buyers clamour for new commonhold flats while we remain locked out of freehold purchase, unable to convert to commonhold, and with our homes effectively condemned in the eyes of potential buyers. I believe the problem raised in my submission to your parliamentary committee affects countless other leaseholders in buildings with commercial elements.
Due to a reform in the Leasehold and Freehold Reform Act 2024, which raises the non-residential premises limit from 25% to 50%, our building now qualifies for the Right to Manage. While this is positive, our well-resourced freeholder, familiar to the tribunal, could still cause problems for us by refusing to pay their share of service charges and insurance for the hotel and serviced apartments beneath our leasehold flats. As leaseholders in a block where the majority of floor space is residential, and where sky-high service charges affect both our daily lives and the saleability of our homes, we feel that the right to buy out our freehold will finally end this unacceptable nightmare to date.
Notwithstanding the 2024 Act introduces a new 50% non-residential premises limit for collective enfranchisement claims, which has yet to commence, an obscure provision in the Leasehold Reform, Housing and Urban Development Act 1993 will still unfairly exclude us from buying out our freeholder, automatically disqualifying leaseholders in cases where shared services, including pipes, connect commercial and residential premises. This is despite the fact that we would otherwise meet the new majority-floor-space threshold once Parliament commences the provision.
This 1993 Act collective enfranchisement exclusion makes no sense if, through the 2024 Act, Parliament intended to allow leaseholders in mixed-use buildings with a majority of residential floor space to buy out their freeholds under the collective enfranchisement scheme by increasing the non-residential premises limit from 25% to 50%.
The 1993 Act exclusion makes even less sense given that Parliament has provided, through the 2024 Act, a mechanism for leaseholders in mixed-use buildings with significant commercial space to offer mandatory leasebacks of that space to the departing freeholder. The mandatory leaseback mechanism reduces the price payable and makes freehold purchase feasible. It also clearly separates the commercial and residential elements, which was not possible under the 1993 Act when it was passed. The 1993 Act predated the rise of mixed-use flatted developments in England.
The issue of infrastructure connecting commercial and residential premises in mixed-use buildings, which affects leaseholders’ ability to buy out their freeholds and is sometimes called “structural dependency” rules, was raised in the last Parliament by MPs and witnesses during the Public Bill Committee stage of the 2024 Act. Parliamentarians including Barry Gardiner MP, Nickie Aiken MP and Lord Bailey of Paddington even tabled amendments to remove this 1993 Act collective enfranchisement exclusion.
More recently, this 1993 Act exclusion penalising leaseholders has been highlighted in an article by journalist Martina Lees in The Times, following the publication of this government’s draft Leasehold and Commonhold Reform Bill.
The 1993 Act exclusion means that “pipes, cables or other fixed installations” running through commercial and residential premises rule out freehold purchase (see Part I, Chapter I, Preliminary, Section 3 of the Leasehold Reform, Housing and Urban Development Act 1993). Thanks to the enlightened drafting of the 2002 Act, the policy is not repeated with who qualifies for Right to Manage. However, the exclusion actively undermines the policies in the 2024 Act designed to help more leaseholders qualify to buy their freehold, particularly in mixed-use buildings, through mandatory leasebacks and the new 50% nonpresidential premises limit for collective enfranchisement claims. We had no say in the developer’s decision to include a shared plant room, so why should Parliament prevent us from claiming our freedom by paying for collective enfranchisement?
While the draft Leasehold and Commonhold Reform Bill has several shortcomings, including its failure to implement the remaining Law Commission recommendations on enfranchisement and the Right to Manage despite commitments in the Labour manifesto and the King’s Speech, leaseholders, including myself and others in my block, urgently need the removal of the 1993 Act’s unfair structural dependency exclusion that bars collective enfranchisement. Thank you for your kind consideration.
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