Written evidence submitted by R G Kensington Management Company Ltd [CLR 155]

Introduction
I became aware of this call for evidence on the day before the deadline, so my submission is necessarily brief and focusses on what I consider to be the issue most in need of attention: making commonhold work and enabling the conversion of existing leasehold blocks.  
I make this submission as Chairman of a company whose members are the leaseholders of the apartment block in which we each have a lease. The company is both the freeholder of the building and also the management company for the development (hence my description of it as a “share of freehold” arrangement). 
The development has 132 separate units (and therefore 132 members entitled to vote). 
The company was created by the developer, who marketed the apartments on the basis that ownership and control would be transferred to the leaseholders once the building was occupied. 
Summary
For the reasons explained below in this submission, I have formed the view that the Government is actively pursuing objectives which are in conflict with each other.
	Conflict 1: The Government wishes more residential developments to be within the leaseholders’ control and yet it imposes more and more obligations on those in control, making the role increasingly unattractive to take on. It is no answer to say that they can employ a managing agent (as explained below). 
	Conflict 2: The Government wishes to make commonhold attractive to existing leaseholders (including those under a share of freehold arrangement) and yet the White Paper suggests that the commonhold framework will be insufficiently flexible to accommodate the vastly different developments that Ministers wish to attract into commonhold.
Burdens placed on directors 
It is understandable that those company directors who control a residential building must face a number of duties and responsibilities. It is also understandable that individual leaseholders need to be protected from both physical and financial harm. Events such as the tragedy at Grenfell Tower, and emerging stories about excessive service charges, have understandably led to a fresh look being taken at the legal environment in which individual leaseholders find themselves.
But the emerging law has failed to recognise that, where the leaseholders themselves are in control of the building, there should be flexibility for them to find their own ways of managing at least some of those protections. For example, the apparent failure of management at Grenfell Tower to listen to residents expressing safety concerns has now been turned into a requirement for management to actively engage with residents on topics that many residents do not wish to respond to. The current regulations place a burden on management to encourage residents to respond to matters that they don’t wish to respond to, so that the directors can satisfy what the legislators believe is an effective Resident Engagement Strategy. There is no scope at all for the directors to adopt an engagement strategy that the residents would actually prefer management to adopt. 
It is tempting to think that the directors can reduce their workload to manageable levels by retaining a managing agent. But that is completely misguided thinking, for at least two reasons:
1)	Anyone who has ever run a business-to-business service company will know that a good quality service can be delivered only if the client has sufficient information to understand what is at stake and actively participates in developing the strategies and policies which the service provider – in this case, the managing agent – delivers. If directors simply leave it to the managing agent to make the difficult decisions, all the benefits of resident-control have been lost. 
2)	Although, for the past nine years, this company has found a manging agent that we consider to be very talented and well-suited to managing a building of our size and nature, it took us quite a number of years to reach that happy position. For most of the previous 15 years, we were struggling with incompetent managers – at times not realising how ineffective they were because (with hindsight) they had given us insufficient information to appreciate what the reality was. (I am speaking of some well-known names in the industry who we ought to have been able to rely upon.)
	Fortunately, the legal responsibilities were less onerous during the days when we were poorly advised. I dread to think how we could have met our responsibilities under the Building Safety Act 2022 if we were still reliant on our previous managing agents. 
The illusory attractiveness of commonhold
On the face of it, the commonhold framework has many of the benefits that can be achieved through a “share of freehold” arrangement, but with the benefit of a simpler legal structure. There are clear advantages in the development having a single Commonhold Community Statement (“CCS”) which each unit owner signs up to, rather than having a collection of individual leases which, in theory, ought to be identical, but may not be.
But the currently published framework for the CCS is very worrying. For the reasons I set out below, the imposition of a “core CCS” is very troubling. The opportunity to have “local rules” – but only if they don’t contradict the “core CCS” – will not undo the damage done by the envisaged “core”.
As a matter of principle, it is beyond absurd that Ministers consider that a core CCS can possibly be applicable to every possible circumstance from a two-unit building to a tower block with hundreds of unit owners. 
But even worse are the indications contained in the White Paper that the drafters of the core CCS are utterly naïve about how fractious a community of neighbours can quickly become if those at the head do not manage with skill and care and, above all, with a flexibility that recognises the individuals they are dealing with. 
The White Paper envisages only communities in which common sense is on display from everyone, discussions rapidly reach an agreement and differences of opinion are resolved at the next meeting as the result of new findings which are totally persuasive. 
Take for example the White Paper’s case study on setting the annual budget which includes:
The directors agree to seek additional quotes and, and propose the association reconvene next week once he has had chance to revise the budget. 
At the next meeting, the directors present an amended budget which includes a quote from a different garden maintenance contractor, which more closely matches the costs of the previous year. The unit owners are more comfortable with the revised costing and the budget is passed unanimously.
Of course, there is unanimous agreement if a new quote is found that matches the previous year. How convenient that the directors who had failed to find a matching quote when they first looked, suddenly discovered – within a week! – that there was a much better quote to be had after all. 
There may be commonhold developments where the leaseholders wish to operate on the basis that individual line items in the budget can be debated – and everyone is available to reconvene the following week. But there will be many, many more where the goal is to develop trust in a group of directors who are willing to put in the time on behalf of the others and make these decisions for them. The envisaged core CCS is predicated on that being unacceptable in a commonhold. 
Now, look at  this sentence from the case study about setting up a reserve fund:
The commonhold association review [the lift company’s] report at their next meeting and agree to set up a dedicated lift reserve fund.
Has the writer of that case study ever read a lift company’s report? It is almost certain to be technically very complex and borderline incoherent. It will take a level of dedication and perseverance to comprehend, which few leaseholders will wish apply. They will want their elected directors to do that. 
This next example is about individual behaviour of leaseholders and their guests.
Case study: introducing a new local rule
Unit owner A has recently moved into Horseferry Buildings and is concerned about the number of people coming in and out of the property two doors along from her flat. Although the visitors have been generally quiet and well behaved, there was one incident where some plasterwork was damaged by a large suitcase. Unit owner A speaks to both of her neighbours, unit owners B and C who confirm that they also experiencing some disruption and they think the flat is being used for short holiday lets. They agree to raise this at the next commonhold association meeting.
The issue is discussed at the next general meeting, where Unit owner D (the owner of the flat) apologies for the disruption, agrees to pay for the repair of the corridor and remind visitors of the need to be considerate. Owner D says that she is letting the flat over some weekends and when she is away on holiday. The commonhold association discuss the possibility of amending local rules to ban very short term lets but are conscious of the impact this could have on owner D. They agree to monitor the situation and keep the issue of amending the rules under review.
Notice how the writer envisages that Unit Owner D, whose guests caused the disruption, will immediately apologise despite D having had their (mis)behaviour aired publicly in front of all the other residents. Notice, too, how Unit Owner D has turned up to the meeting. Imagine what would have happened if, having waited for the next meeting, Unit Owners A, B and C found that D wasn’t there, but they aired their grievance publicly regardless. What are the chances that D will be so quick to apologise and remedy the situation when they find out what was said behind their back! And what if D disputes what was said? 
These examples are just part of the evidence that demonstrate that those who have devised the concept of a core CCS simply do not understand what they are addressing. If there really is to be a core CCS, it needs a total re-think. 
More realistically, every commonhold should have the opportunity to develop their own rules. There could still be a default (core) CCS for those developments who do not want to spend time devising their own rules – or at least those who wish to get started with an “off the peg” option. But, if commonhold is to have any chance of being a success,  there must be no compulsion to adopt a common set of rules.
Closing
I would be very happy to discuss this submission in more detail if that would assist the Select Committee and, of course, to clarify any matters that lack clarity as a result of the haste in which this submission had to be drawn up.  
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