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Introduction  

1. This submission focuses on the following three areas which will be of particular importance to children and young people aged under 18 (‘children and young people’) within the social care system who have mental health needs:

(1) The need for a statutory test to determine a child or young person’s ability to decide: given the lack of a clear and consistent test within the current legal framework, legislation should provide a test that practitioners can apply when seeking to determine whether a child is able to make decisions relevant to their social care.  This will help to facilitate children and young peoples’ participation in decisions about their social care which is relevant to the following rights: Article 8 of the European Convention on Human Rights (ECHR); Article 12 of the UN Convention on the Rights of the Child (UNCRC) and Article 7 of the UN Convention on the Rights of Persons with Disabilities (UNCRPD). 

(2) Determining a deprivation of liberty (children and parental consent): it is of concern that children aged under 16 may be placed in settings where they are subject to restrictions that exceed normal parental control but are not deemed to be deprived of their liberty for the purpose of Article 5 ECHR because their parents have consented to such restrictions.

(3) In-patient Psychiatric Care: Connections with Social Care: children and young people within the social care system who have significant mental health needs may move between NHS care settings and local authority care settings. This is an area in which a range of legal and policy frameworks may apply, but how they relate to one another is not always understood. 


My background and specialism 

2. I am a lawyer and through my independent legal and policy consultancy, Just Equality, I provide research, training and consultancy in the areas of mental health, human rights, capacity and consent.  My publications include Adolescent Mental Health Care and the Law (Legal Action Group 2020). I am a member of the Law Society’s Mental Health & Disability Committee and the Children and Young People’s Mental Health Coalition. This submission is made in my personal capacity. 

3. Much my work is focused on law and policy relevant to children and young people with mental health needs. Consideration of their entitlements to social care and the protection of their rights when in the social care system is therefore of huge importance and I am grateful to the Committee for establishing this inquiry.  


(1) The need for a statutory test to determine a child or young person’s ability to decide

4. The provision of social care (e.g. help with personal care; providing accommodation) engages Article 8 ECHR as it will be of direct relevance to respect for a person’s private and family life.  Article 8 also engages the concept of ‘participation’, which is concerned with the extent to which the person is involved in decisions about their private and family life. It is therefore relevant to the extent to which children and young people are involved in decisions about their social care. 

5. Like the Independent Review of Children’s Social Care,[footnoteRef:2] the Law Commission considers that attempts to strengthen ‘the voice of the child’ in decision-making in the social care system have not been successful.[footnoteRef:3]  Accordingly, as part of the changes needed to secure the participation of disabled children in the meeting of their social care needs, the Law Commission’s Disabled Children’s Social Care: Consultation Paper, proposes that legislation should set out the decisions that children and young people can make in relation to their social care (such as requesting an assessment of their social care needs) and the basis upon which they can take such decisions.[footnoteRef:4] [2:  J MacAlister, The independent review of children’s social care – Final Report (May 2022) p.176. ]  [3:  Law Commission, Consultation Paper 265, October 2024, Paper, paragraphs 21.9-21.13  ]  [4:  Law Commission, Consultation Paper 265, October 2024, paragraph 21.11 Consultation Question 74 (page 271) sets out the proposed decisions.  ] 


6. While the Law Commission’s work is focused on the law and policy on social care for disabled children, its findings are of wider relevance. For example, it notes that there is no statutory test for determining when a young person aged 16 or 17 ‘should be recognised as having the ability to “agree” to accommodation being provided’ under section 20 of the Children Act (CA) 1989.[footnoteRef:5]  [5:  Law Commission, Consultation Paper 265, October 2024 (see the table on page 264). ] 


7. The Law Commission has proposed the following two statutory tests for determining whether a child or young person is able to make the decision in question:

· For young people aged 16 or 17, the test to be applied ‘should be the test contained in the Mental Capacity Act 2005’ (referred to below as ‘the MCA 2005 test’).[footnoteRef:6]  [6:  Law Commission, Consultation Paper 265, Consultation Question 75] 


· For children aged under 16, the ‘most obvious candidate’ is the functional element of the MCA test; namely ‘examination of whether the child can understand, retain, use and weigh the information relevant to the decision that they need to take’.[footnoteRef:7] [7:  Law Commission, Consultation Paper 265, October 2024, Consultation Question 76. ] 


8. As the Committee is aware, in the context of the reform of the Mental Health Act (MHA) 1983) the Government has not accepted the need for a statutory test for determining whether a child aged under 16 is able to make the decision in question.[footnoteRef:8]   [8:  Joint Committee on Human Rights, Legislative scrutiny: Mental Health Bill: Government Response, Third Special Report of Session 2024-25, HC 1217, p. 10. ] 


9. The Government’s reasons for rejecting an amendment to the Mental Health Bill (the MH Bill) to introduce such a statutory test will be relevant to the Law Commission’s proposed statutory test given that both proposed tests are based on the functional element of the MCA 2005 test’.  Accordingly, the following points which explain why such reform is needed, also address Government’s objections to the introduction of a statutory test for determining a child’s ability to decide.    

a) The need for a statutory test to determine under 16s’ ‘decisional capacity’

10. As the Committee noted in the context of the MH Bill, clarity is needed on how to assess under 16’s ability to make decisions for themselves.[footnoteRef:9] The Committee will recall that in response to its recommendation that the Government should consult on the need for a statutory test for a child’s capacity, the Government stated that such a test ‘is likely to risk undermining Gillick, which remains the accepted competence test for under-16s across all settings’.[footnoteRef:10] However, there is no one test for determining ‘Gillick competence’.  [9:  Joint Committee on Human Rights, Legislative scrutiny: Mental Health Bill, Third Report of Session 2024-25, HC 601 / HL Paper 126, paragraphs 102-106.  ]  [10:  Joint Committee on Human Rights, Legislative scrutiny: Mental Health Bill, Third Report of Session 2024-25, HC 601 / HL Paper 126, paragraph 106. ] 


11. The lack of clarity identified by the Committee when considering the MH Bill is also relevant to children’s social care. The Law Commission notes that social care professionals have difficulty in understanding the concept of ‘Gillick competence’,[footnoteRef:11] a term which has been described as ‘broad’ and ‘ambiguous’.[footnoteRef:12] Although the House of Lords decision in Gillick v West Norfolk and Wisbech Health Authority (‘Gillick’)[footnoteRef:13] was decided nearly 40 years ago, the test for Gillick competence ‘has been expressed in many different ways’.[footnoteRef:14] The lack of clarity on how to determine whether a child is ‘Gillick competent’ has also been raised by legal and human rights scholars.[footnoteRef:15] [11:  Law Commission, Consultation Paper 265, October 2024, paragraph 21.25. ]  [12:  Joint Committee on the Draft Mental Health Bill, Draft Mental Health Bill 2022 Report of Session 2022-23, January 2023, paragraph 216]  [13:  [1985] UKHL 7 ]  [14:  As noted by Hedley in Mr L v Mrs P [2011] EWHC 3399 (paragraph 20), the te]  [15:  See for example Jane Fortin, Children’s Rights and Developing Law (3rd edn, CUP, 2009) pp 148-149 and Aoife Daly, Assessing Children’s Capacity: Reconceptualising our Understanding through the UN Convention on the Rights of the Assessing Children’s Capacity: Reconceptualising our Understanding through the UN Convention on the Rights of the Child (July 28, 2020). International Journal of Children's Rights 2020, in particular pages 1 and 19.] 


12. That ‘Gillick is not a universal test’[footnoteRef:16] was emphasised in the Court of Appeal’s recent decision in Re S (Wardship: Removal to Ghana) (‘Re S (2025)’).[footnoteRef:17]  Sir Andrew McFarlane, the President of the Family Division (‘the President’) noted that the phrase ‘Gillick competence’ has been used ‘loosely’ in a range of areas unconnected with the issue considered by the House of Lords in Gillick (which was concerned with ‘the ability of a young person to give autonomous valid consent to medical treatment’).[footnoteRef:18] In the context of the case before the court in Re S (2025):  [16:  This expression is coined by Alex Ruck Keene, see: https://www.mentalcapacitylawandpolicy.org.uk/gillick-is-not-a-universal-test-an-important-clarification-from-the-court-of-appeal/ (posted 30th July 2025). ]  [17:  [2025] EWCA Civ 1011. ]  [18:  Re S (2025), paragraph 45 ] 


‘…”Gillick competent” is no more, nor no less, than a convenient label to indicate that S has sufficient maturity and understanding to form his own view as to where he may live’.[footnoteRef:19]  [19:  Re S (2025), paragraph 47 ] 


13. Such observations are at odds with the Government’s view that there is an ‘accepted competence test for under-16s across all settings’.  

14. Given the lack of a test for ‘Gillick competence’, legislation is needed to set out how to determine whether a child aged under 16 has the ability to make the decision in question (this could be referred to as whether the child has ‘decisional capacity’). 

b) Judicial support for a ‘functional’ test to determine a child’s decisional capacity  

15. In the House of Lords’ debates on the MH Bill, the Government stated that the ‘courts have already made clear that the approach of the functional test is not suitable for children’.[footnoteRef:20] The basis for reaching this conclusion is not clear as no case was cited in support of this statement. Furthermore:  [20:  Baroness Merron, Minister for Patient Safety, Women’s Health and Mental Health, Column 1760 Mental Health Bill [HL] Voume 842, col 1760.  ] 

  
· It is at odds with the Law Commission’s view that the functional element of the MCA 2005 test (which considers the person’s ability to understand, retain, using or weigh the information relevant to the decision) has been regarded by some judges as a helpful means of determining whether a child aged under 16 can make the relevant decision.[footnoteRef:21]  [21:  Law Commission, Consultation Paper 265, October 2024, paragraph 21.29  ] 


· In the case of Re S (Child as parent: adoption: Consent) (Re S (2017))[footnoteRef:22] Mr Justice Cobb considered that the functional test was suitable for a child aged under 16. The judge applied questions based on the functional element of the MCA 2005 test when considering whether the mother (who was aged under 16) could consent to the adoption of her child. If the Government is aware of any case that has ruled against Cobb J’s approach it would be helpful if details could be provided.  [22:  [2017] EWHC 2729 (Fam). ] 


16. It is possible that the Government’s assertion is based on comments in NHS Trust v X (In the matter of X (A Child) (No 2))[footnoteRef:23] and Bell & Anor v The Tavistock and Portman NHS Foundation Trust[footnoteRef:24] (questioning whether a comparison between the assessment of a child’s competence and the MCA 2005 test was helpful). However, neither case states that the functional test is not suitable for children. Nor were questions concerning either a child’s competence or the appropriateness of the functional test for under 16s, relevant to the issues being considered by these cases.   [23:  [2021] EWHC 65 (Fam). ]  [24:  [2021] EWCA Civ 1363. ] 


17. In contrast, the Court of Appeal’s recent decision in Re S (2025)’)[footnoteRef:25] lends support for the approach adopted by Mr Justice Cobb in Re S (2017):[footnoteRef:26]  [25:  [2025] EWCA Civ 1011]  [26:  [2017] EWHC 2729 (Fam). ] 


· The judge’s approach to assessing whether the child was competent to consent to her own child’s adoption was set out in full by Sir Andrew McFarlane, the President of the Family Division (‘the President’) with no criticism of the judge’s use of the functional element of the MCA 2005’s test. 
· The President also refers to Re S (2017) as an example of the term ‘Gillick competence’ being ‘specifically focused on the capacity of the “child” in that case to give valid consent to adoption’. 

18. When commenting on such observations in Re S (2025), a legal expert in this area notes that ‘it is clear that [the President] endorsed the approach of Cobb J (as he then was), in circumstances where Cobb J reframed Gillick to look very much like the functional limb of the MCA 2005 test’.[footnoteRef:27] [27:  Alex Ruck Keene https://www.mentalcapacitylawandpolicy.org.uk/gillick-is-not-a-universal-test-an-important-clarification-from-the-court-of-appeal/  (posted 30th July 2025). ] 


c) The functional test and the rights of the child under the UNCRC 

19. During the Committee Stage of the MH Bill, the Government stated that the functional test is not compatible with the UNCRC. It is difficult to understand why the Government has reached this conclusion (no reasons were given). 

20. It is suggested that introducing a statutory test for determining a child’s decisional capacity that incorporates the functional element of the MCA 2005 test would enhance the rights of the child under the UNCRC, not conflict with such rights. 

21. Applying the functional test will help to ensure that the views of the child are given ‘due weight in accordance with the age and maturity of the child’ as required by Article 12 of the UNCRC. This is because: 

· By asking whether the child is able to understand, retain, use or weight the information relevant to the decision focuses on the child’s actual ability, rather than applying the outdated approaches of ‘status’ (assuming the child cannot make the decision on the basis of a characteristic (e.g. age or disability)) or ‘outcome’ (holding the child to lack decisional capacity because the assessor does not agree with the child’s decision). 

· Where the law permits a child to make a decision, provided they have the ability to do so, such a test would ensure that practitioners have a clear and consistent means of determining whether the child in question can make the relevant decision at the time it needs to be made. 

· Such a test would also be relevant to decisions for which the child’s views are not determinative.  Even though they are not the decision-maker, the child’s ability to make the decision in question will be relevant to the weight to be given to their views. For example, the Committee on the Rights of the Child (CRC) considers that ‘as the child matures, his or her views shall have increasing weight in the assessment of his or her best interests’.[footnoteRef:28]   [28:  CRC, General Comment No. 14 (2013) on the right of the child to have his or her best interests as a primary consideration, paragraph 44. ] 


22. This approach is also relevant to Article 8 ECHR. Although not referred to explicitly in Article 8 ECHR, both the European Court on Human Rights (ECtHR)[footnoteRef:29] and the national courts[footnoteRef:30] have emphasised that this right requires them to give weight to the child or young person’s views, in accordance with their age and maturity. [29:  See for example, M and M v Croatia (2015) (application no. 10161/13), see paragraphs 179-187.  ]  [30:  See for example, Mabon v Mabon [2005] EWCA Civ 634. See also Re S (Wardship: Removal to Ghana) [2025] EWCA Civ 1011, paragraph 7. ] 


23. Furthermore, the Government’s view that the use of the functional test is not compatible with the UNCRC is at odds with the current law given that the MCA 2005 applies to young people aged 16 and 17, who are considered be a child for the purpose of the UNCRC and the CA 1989. 



(2) Determining a deprivation of liberty (children and parental consent) 

24. The Committee will be aware of the significant concerns raised by the courts and others concerned with children’s rights about the inappropriate settings in which children and young people are deprived of their liberty.[footnoteRef:31] Less attention has been given to the situation of children aged under 16 who are placed in such settings. Some will not benefit from the safeguards required under Article 5 ECHR because their parents (or others with parental responsibility) have consented to the restrictions placed on them, which means that they are not deemed to be deprived of their liberty.  [31:  See for example, Re X (Secure Accommodation: Lack of Provision) [2023[ EWHC 129 (Fam) and Children’s Commissioner, Children with complex needs who are deprived of liberty – Interviews with children to understand their experiences of being deprived of their liberty, November 2024 ] 


25. Such cases arise because a person (of any age) will not be deprived of their liberty if valid consent has been given to the person’s confinement.[footnoteRef:32]  For children aged under 16 it is possible for parental consent to provide ‘valid consent’ to the child’s confinement,[footnoteRef:33] (the confinement arising when the supervision and control imposed on the child goes beyond ‘normal parental control’).[footnoteRef:34] [32:  See Storck v Germany 2005) 43 EHHR 96 Surrey County Council v P; Cheshire West and Chester Council v P (commonly known as ‘Cheshire West’ [2014] UKSC 19, and Re D (A Child) [2019] UKSC 42.  For an explanation of deprivation of liberty as it relates to children and young people aged under 18, see: The Law Society Identifying a deprivation of liberty: a practical guide – Chapter 4, (March 2024).]  [33:  Re D (A Child; deprivation of liberty) [2015] EWHC 922. ]  [34:  Re D (A Child) [2019] UKSC 42, paragraph 39.] 


26. This is an area in which there is a marked difference in the courts’ approach to children aged under 16 as compared to those aged 16 and over. Whereas in Re D (A Child) (2019)[footnoteRef:35] the Supreme Court held that parents cannot consent to their 16- or 17-year-old child’s confinement, their decision does not apply to those aged under 16.  Where a child aged under 16 is not ‘Gillick competent’ to do so, their parents can consent to the child’s confinement, provided that they are acting in their child’s best interests and the decision falls within the ‘zone’ or ‘scope’ of parental responsibility.[footnoteRef:36] [35:  [2019] UKSC 42. ]  [36:  See for example: Re D (A Child; deprivation of liberty) [2015] EWHC 922 and Lincolnshire CC v TGA & Ors [2022] EWHC 2323.] 


27. An important exception is where a child is subject to a care order. The local authority responsible for the care order cannot consent to the confinement arising from the care arrangements it has put in place. The Court of Appeal has made clear that in such cases the local authority would need to apply to the court for an authorisation of the child’s deprivation of liberty.[footnoteRef:37] However, there remains significant uncertainty about the relevance of parental consent in other circumstances, such as local authority placements under section 20 of the CA 1989. For example:  [37:  J v Bath and North East Somerset Council & Others [2025] EWCA Civ 478. ] 


· How is it determined whether a child is ‘Gillick competent’ or not?  As noted above, there is no established test for assessing whether a child aged under 16 can make the decision in question (namely whether to consent to the restrictions that confine them). 

· What are the limits of the ‘zone of parental responsibility’? While the courts emphasise that the parents must act in their child’s best interests, there is little discussion on how this is assessed. The extent to which the level of restrictions imposed, or the child’s wishes and feelings, are regarded as relevant factors is also unclear. As noted above both Article 8 ECHR and Article 12 UNCRC emphasise the importance of taking the child’s views into account. In a provision similar to Article 12 UNCRC, Article 7(3) of UN Convention on the Rights of Persons with Disabilities (UNCRPD) adds that disabled children are ‘to be provided with disability and age-appropriate assistance to realize that right’.

· Is reliance on parental consent compatible with Article 14 ECHR? In the recent case of QX (Parent Consent: Deprivation of Liberty: Children under 16), Burrows HHJ questioned the appropriateness of existing case law which treats disabled children differently from non-disabled children. Noting a previous case in which the decision to keep a 15 year old under constant supervision and control was found to be a responsible exercise of parental responsibility because the boy was autistic and had severe learning disabilities, whereas it would not be for a non-disabled child of the same age, the judge asked: ‘Does it not deprive the more vulnerable from the protections of Article 5 which are designed to protect the most vulnerable?’[footnoteRef:38] [38:  QX (Parent Consent: Deprivation of Liberty: Children under 16) [2025] EWHC 745, paragraph 57. ] 


28. Another concern is that, given the difficulties in finding adequate placements for children with complex needs, parents may feel under pressure to consent to the proposed arrangements.[footnoteRef:39]   [39:  See QX (Parent Consent: Deprivation of Liberty: Children under 16) [2025] EWHC 745 – the judge (at paragraph 67) highlighted the need for local authorities to bring a case to court in cases where the parents may feel overwhelmed by the situation or may change their minds.  ] 




(3) In-patient Psychiatric Care: Connections with Social Care  

29. An important consideration when reviewing the rights of children and young people in the social care system is the recognition that those with significant mental health needs may move between NHS care settings and local authority care settings. This is an area where a range of legal and policy frameworks may apply, but how they relate to one another is not always understood. For example, greater clarity is needed on the following: 

· The basis on which in-patient psychiatric services for children and young people (often referred to as ‘CAMHS Tier 4’) determine whether admission is appropriate. In Blackpool v HT,[footnoteRef:40] the court noted that such admissions are based on a process, known as ‘Access Assessments’, which is designed to help prevent inappropriate admissions. However, it seems that there is no national published policy which explains how such ‘Access Assessments’ should be undertaken.[footnoteRef:41] Clarifying the process for determining eligibility for admission to CAMHS Tier 4 services would be relevant to the work being undertaken to address the gap in provision for children and young people with complex needs and ensure that they are receiving appropriate care and support.[footnoteRef:42]  [40:  Blackpool BC v HT (A Minor) & Others [2022] EWHC 1480 (Fam). ]  [41:  The process for admission to CAMHS Tier 4 units is discussed by Alice Livermore and Anishvarya Ni Nhorain in Mental health: focus, LegalAction, May 2005 ]  [42:  The proposals for meeting the gap in provision for children and young people with complex needs are discuss in Department of Education, Keeping Children Safe, Helping Families Thrive, November 2024, pages 21-22. ] 


· Local authorities’ responsibilities for children and young people who are admitted to hospital for assessment and/or treatment for their mental health needs. These include the recognition that all such children and young people fall within the definition of a child in need under section 17 of the CA 1989[footnoteRef:43] and that local authorities have continuing responsibilities to looked after children (whether subject to a care order or having been placed in accommodation under section 20 of the CA 1989[footnoteRef:44]). [43:  The Government acknowledged that all such children will be ‘a child in need’, but rejected the recommendation by the Independent Review of the MHA 1983 that this should be made clear in the MH Bill (Reforming the Mental Health Act, January 2021, CP 355, pages 164-165).  ]  [44:  In the case of Re T (Children) [2014] EWFC B116 the judge criticised the local authority for ending a child’s looked after status (having been accommodated under section 20 of the Children Act 1989) when the child was detained under section 3 of the Mental Health Act 1983. ] 


· The joint responsibilities on local authorities and NHS bodies where a child or young person is eligible for aftercare services under section 117 of the MHA 1983 and how section 117 interacts with the provisions for looked after children under the CA 1989. 

30. It should also be noted that the concerns relating to a deprivation of liberty and parental consent are relevant to the admission to hospital of children aged under 16. If a child is admitted to hospital on the basis of parental consent they will be ‘informal’ and with limited exceptions,[footnoteRef:45] the safeguards under the MHA 1983 (such as the right to the assistance of an Independent Mental Health Advocate (IMHA) do not apply to them.   [45:  Section 131A (age appropriate environment) applies to all those aged under 18, whether they are informally admitted or detained under the Mental Health Act 1983. ] 



Final remarks

31. Thank you for the opportunity to submit evidence to this very important inquiry. If it would be helpful to the Committee, I would be happy to provide further information on the points raised in this submission. 


(Sept 2025)




