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The ongoing detention of the 47 pro-democracy lawmakers in Hong Kong

i. Background
Under Xi Jinping’s increasingly authoritarian and centralised rule China has moved towards regularly detaining foreign citizens and leveraging their incarceration for diplomatic gain. Following the imposition of the National Security Law in Hong Kong by Beijing in July 2020, this tactic has been extended to Hong Kong.

In the past there have been several notable cases of foreign nationals detained in mainland China, including the detention of the Canadian diplomats: Michael Spavor and Michael Kovrig in December 2018 and the ongoing detention of Australian journalist Cheng Lei and the Australian writer in Yang Hengjun. 

China’s opaque legal system and the lack of the rule of law means that the status of foreign nationals once detained is often unclear, trials are considered formalities with no judicial independence and pre-determined outcomes, suspects are routinely denied bail and lawyers of their choosing, and the politicised nature of sentencing means that the period of their detention is ongoing.

The rise in the detention of foreign nationals in China and state-sponsored hostage taking has come at a time when the Chinese state has increasingly prioritised “national security” over economic growth.

This has coincided with the introduction of vaguely defined “national security” legislation both in mainland China and in Hong Kong, which introduces a broad range of vague charges, significant sentence guidelines, and offers little in terms of safeguards that would protect those detained under the law including the right to a trial by jury, an independent judiciary, or the ability for journalists to cover national security trials.

Foreign citizens or those citizens in Hong Kong and mainland China with links outside of the country have been targeted under these new laws which deems engagement with Western countries like the United Kingdom as suspicious and considers “collusion with foreign forces” a criminal offence.

Given the UK’s historic and legal commitment to Hong Kong, there are not only 350,000 UK passport holders based in Hong Kong, but many Hong Kongers who qualify for protection from the British state through their British National Overseas (BNO) status. 


The extension of the practice of state-sponsored hostage taking and the targeting of foreign nationals or locals with foreign links to Hong Kong, will require significant action from the Foreign, Commonwealth, and Development Office to ensure the safety of citizens. 

ii. The case of the 47 pro-democracy lawmakers
On 6 January 2021, 55 people were arrested under the National Security Law in Hong Kong for their involvement in the democratic primary elections. Of these, 47 were charged with “conspiracy to commit subversion” under the National Security Law. 

The 47 democrats - including former elected legislators, activists, social workers, academics, trade unionists, and journalists - organised and stood for election in unofficial primaries in July 2020 to choose the pro-democracy camp’s candidates for the scheduled Legislative Council elections.

The Hong Kong Government critical of the unofficial primaries has accused the 47 democrats of planning to “paralyse” the government by winning a majority and voting against government bills.

Out of the 47 democrats, 32 of the defendants have been denied bail and been in jail awaiting trial for over two years despite previously guarantees to the right to bail under the Basic Law. 

On February 6 2023, the trial of the 47 democrats began in Hong Kong and is expected to last 90 sitting days. 4 of the individuals have become witnesses for the prosecution in hope of gaining a reduced sentence, over 30 have pled guilty in the hopes of a reduced sentence, and 14 have pled not guilty. The trial is likely to conclude later this year.

iii. Nationality and responsibility for the 47 Democrats
We note that several members of the 47 democrats previously held British citizenship and have family who are UK citizens.

Prior to the handover of Hong Kong in 1997, Hong Kongers were considered British Overseas Territories citizens which as British Nationals gave them the right to use consular protection when travelling abroad and six months visa free access to the UK.

After the handover and through the issuing of British National Overseas (BNO) passports, Hong Kongers continued to be able to access consular assistance and protection from UK diplomatic posts as outlined on the UK Government’s website.

Announcing the creation of the UK BNO Visa route for Hong Kongers in July 2020, the then Prime Minister Boris Johnson MP described the move as honouring the UK’s obligations to the people of Hong Kong. The then Home Secretary when outlining the details of the scheme noted that the BNO route was for those “who elected to retain their ties to the UK through obtaining BN(O) status”.

According to analysis by Hong Kong Watch, of the 47 democrats as many as 45 have British National Overseas (BNO) status. It remains unclear what consular support the FCDO has offered members of the 47 who are BNOs.

In the case of Wu Chi-wai, the former chairman for the Democratic Party, he has been denied bail by the Hong Kong authorities on the grounds that when searching his flat police found an undeclared BNO passport.

Given the BNO status of many of the 47 and the Government’s obligations to BNO passport holders, Hong Kong Watch believes that the FCDO should be doing more to help free those individuals who have BNO status and as the former Home Secretary noted elected to retain their ties to the UK.

iv. The use of the detention of the 47 Democrats to pressure pro-democracy activists and their families in Hong Kong and abroad
Many of the families of the 47 democrats have declined to publicly campaign for their release in Hong Kong for fear of violating the National Security Law or increasing the likely sentence that their loved ones will receive. This includes not only the family of the 47 democrats but the family of founder and proprietor of Apple Daily, Jimmy Lai. 

Hong Kong Watch in its discussions with pro-democracy activists and lawmakers in exile has heard consistently that many feel restricted and limited in their ability to speak out for their colleagues who are currently in jail under the National Security Law. Many cite a fear that public advocacy and prominent appearances in the press could lead to their colleagues receiving tougher sentences. 

One pro-democracy lawmaker summed the situation up bleakly, referring to their colleagues as “hostages” being held by Beijing to ensure the muted silence of the Hong Kong pro-democracy movement abroad. 

This hesitance to speak out for the release of their colleagues for fear that such comments will increase their likely sentence reflects the extra-territorial and chilling effect that the National Security Law is having overseas. 

Furthermore, it limits the most powerful tool that families and friends of political prisoners have which is their full voices to speak out and encourage the FCDO to help provide consular support and press for their release.

v. The People’s Republic of China’s opposition to dual-nationality
Article 3 of The People’s Republic of China Nationality Law states that China does not recognize dual nationality at home and abroad. This policy includes Hong Kong by extension, which has led the British Consulate-General to warn that it ‘may not be able to offer you consular assistance’.

In February 2021, the FCDO warned UK citizens that Hong Kong authorities as a result of the National Security Law would move closer to China and no longer recognize dual nationality, conceding that the UK Consulate was struggling to access British dual nationals in prison.
China’s lack of recognition of dual nationality has been cited previously by the FCDO as an obstacle to gaining access to UK citizens detained in Hong Kong. However, it remains unclear how often and regularly the UK Consulate has requested access to the 47 democrats.

vi. The case of Simon Cheng
Simon Cheng was a local employee working at the UK Consulate in Hong Kong, with a focus on promoting trade and investment for Scotland. At the height of the anti-Extradition Bill movement in 2019, Simon volunteered to collect information for the UK Consulate on the status of the protests. 

In August 2019, Simon Cheng was detained for fifteen days while on a business trip in mainland China. Recounting his detention, Simon Cheng said that he was "shackled, blindfolded and hooded", held in stress positions and beaten if he moved.

During his interrogation in mainland China police gained access to Simon Cheng’s phone, including his email account linked to the UK Consulate.

Following public protests by his family back in Hong Kong and efforts by the FCDO, Simon Cheng was released from detention in the mainland and given a two-year working holiday visa in the UK and was granted political asylum in the UK on 26 June 2020.

Simon Cheng’s case demonstrates that where the FCDO is willing to intercede it can work behind the scenes to push for the release of Hong Kong political prisoners. In the case of Simon, like the 47 democrats, he had BNO status.
 
vii. Advice to families & Public Diplomacy
It has been noted in other prominent cases of British nationals detained overseas abroad, that the FCDO often advises against families publicly campaigning for their release.
 
This guidance is often given with the best intentions in mind, but often leaves to British nationals languishing for indeterminable periods of time overseas. With limited budgetary resources and the need to balance foreign policy priorities, the FCDO is often accused of deprioritising the detention of British nationals overseas in favour of maintaining positive bilateral relations with foreign governments.
 
Hong Kong is no outlier when it comes to this approach. Outside of the six-monthly report, the FCDO has been reluctant to publish statements calling for the release of individual political prisoners or to make the release of dual-nationals or BNOs a component of overall dialogue with Hong Kong and Chinese officials. 

In the case of the 47 democrats, the last public statement by any FCDO official referencing their case outside of the six-monthly report was on 1 July 2021. 
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