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Eleventh Report

NATIONAL INSURANCE CONTRIBUTIONS BILL

1. The Bill contains the following measures relating to national insurance
contributions:

. It makes provision for private sector employers in freeport tax sites! to
be relieved from paying national insurance contributions in relation
to new employments during a period which may extend until 5 April
2031.

. It makes provision for employers of armed forces veterans to be relieved
from paying national insurance contributions for the first 12 months of
a veteran’s employment on leaving the armed forces.

. It exempts test and trace support payments from self-employed national
insurance contributions.

o It amends legislation relating to the disclosure of tax avoidance schemes.

2. The Treasury have provided a delegated powers memorandum (“the
memorandum”) relating to the powers conferred by the Bill. We draw the
attention of the House to the following powers.

Clause 3—Powers to modify the conditions relating to eligibility for
relief for employer contributions in freeport tax sites

3. Clause 1 makes provision for the zero-rating of national insurance
contributions payable by an employer (other than a public authority) in
respect of an employee’s earnings. Zero-rating applies where the conditions
in clause 2(1) are met. Those conditions limit the relief to new employments
which begin in the period from 6 April 2022 to 5 April 2026, and where the
employer reasonably expects at least 60% of the earner’s employed time to
be spent in a single freeport tax site. The earnings to which the relief applies
are limited to those paid during the period of 3 years beginning with the first
day of the employment (subject to them not being paid after the relevant end
date as defined in clause 2(6)).

4.  Clause 3 contains three sets of powers which enable the Treasury to amend
the conditions in clause 2(1) by regulations. All confer Henry VIII powers
since they allow the regulations to amend, repeal or otherwise modify
provisions of Part 1 of the Bill.

Clause 3(1)

5.  Clause 3(1) allows regulations to amend the date by which a new employment
must have begun to qualify for the relief. There is a limit on the date which
may be specified using this power; it may be no later than 5 April 2031.
Despite being a Henry VIII power, the power conferred by clause 3(1) is
subject to the negative resolution procedure.

1 A freeport tax site is an area designated as such by the Treasury under section 113 of the Finance Act
2021 (mistakenly referred to in clause 13(2) as section 109 of that Act).
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The Treasury explain the use of the negative procedure by reference to the
fact that it can only be used to extend the cases in respect of which the relief
applies and not to reduce them.? We are not convinced by this reason. Under
the Bill, as it currently has effect, the relief will apply to employments in a
freeport tax site which begin during a four-year period from 6 April 2022.
The amendment will allow the period to be more than doubled until 5 April
2031. In our view, this would represent a significant change to the effect
achieved by the Bill. Accordingly, we consider that regulations under
clause 3(1) should be subject to the affirmative procedure.

Clause 3(2)

Clause 3(2) enables regulations to make provision about circumstances in
which a condition in clause 2(1) is to be treated as being met. Regulation 3(5)
states that the regulations may make provision by reference to sectors of the
economy or to descriptions of employer, earner or employment. Regulations
under clause 3(2) are subject to the negative resolution procedure and again
the Treasury explain this on the basis that the power can only be used to
extend the scope of the relief.

The Treasury provide an example of how they envisage the power might be
used.? They suggest that the Government may wish to use the power to modify
the requirement that the earner spends 60% of their working time in the
freeport so that the requirement does not apply where the earner is disabled,
and adjustments have been made to the earner’s working arrangements
which allow working from home. However, this does not represent the only
type of provision which might be made. The power does not contain any
limitations on the conditions to which it may be applied, the circumstances
in which a condition may be treated as being met, or the purposes for which
the power may be used. The power would allow the freeport conditions to
operate differently in relation to different sectors of the economy or different
types of employment.

Given the width of the power conferred by clause 3(2) and the
potential significance of the changes which might be made using
it, we consider the power should be subject to the draft affirmative
resolution procedure.

Clause 3(3)

Clause 3(3) allows regulations to make any other changes in relation to the
conditions in clause 2(1) as the Treasury consider appropriate. This includes
adding, removing or altering the conditions. As with regulations under
clause 3(2), clause 3(5) provides that the regulations may make provision by
reference to sectors of the economy or to descriptions of employer, earner
or employment. Regulations under clause 3(3) are subject to the draft
affirmative resolution procedure.

The powers conferred by clause 3(3) would allow the Treasury to rewrite the
conditions which have to be met for an employer to be able to take advantage
of the national insurance contributions relief which applies in freeport tax
sites. This would include making changes to the period for which the relief

2

3

HM Treasury, Delegated Powers Memorandum (September 2021), para 8: https://bills.parliament.uk/
publications/42812/documents/700 [accessed 24 November 2021].
See para 11 of the memorandum.
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applies, and making different provision for different sectors of the economy
and different kinds of employer or earner.

The Treasury provide two reasons for taking the powers:

. The conditions in clause 2(1) have been set against the background of
current economic considerations. If circumstances were to change, the
Government may wish to amend the conditions to reduce the amount
of relief that employers qualify for or the number of employers who
qualify for the relief.

. Following its departure from the EU, the UK has international
subsidy control obligations under the UK-EU Trade and Co-operation
Agreement and the Northern Ireland Protocol. The Department for
Business, Energy and Industrial Strategy is currently designing the
domestic subsidy control regime that will apply in the UK which will
need to be compliant with these international obligations. It may be
necessary to alter the conditions in clause 2 to ensure that the relief is
compatible with this future subsidy regime.

The Treasury also refer in the memorandum® to the fact that similar powers
have been included in other legislation.

We accept there may be circumstances in which it is appropriate to make
changes to the conditions in clause 2(1), such as to ensure compliance with
the UK’s international subsidy control obligations. However, as drafted, the
powers may be exercised for any purpose and are not limited to the purposes
mentioned in the Treasury’s memorandum. It follows in our view that the
Treasury have failed fully to justify such significant Henry VIII powers, and
this is so despite the precedents referred to by the Treasury.

Accordingly, we consider that:

. as currently drafted, the powers conferred by clause 3(3) are
inappropriate;

o the powers should be limited so that they may be exercised only
for purposes specified on the face of the Bill (such as ensuring
compliance with UK’s international obligations with respect to
subsidy control).

Clause 6—Zero-rated contributions for armed forces veterans

Clause 6 makes provision for the zero rating of national insurance
contributions payable by an employer where the veteran conditions in clause
7 are met. Those conditions are:

. the relevant earner has served as a member of the regular armed forces;
. the employment is employment in a civilian capacity;
. the earnings are paid during the period of one year beginning with

the first day on which the person is employed in a civilian capacity on
leaving the armed forces.

4

See para 19 of the memorandum.
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A limit is imposed by clause 6(4) on the tax years to which the relief applies.
The relief will not apply to any tax year after the year 2023—24. Clause 6(6)
confers a power on the Treasury by regulations to amend clause 6(4) to add
one or more consecutive tax years following on immediately from the tax
years for the time being specified in that subsection. Although the power
conferred by clause 6(6) is a Henry VIII power, it is subject to the negative
resolution procedure.

The Treasury state that the negative resolution procedure is appropriate
because the power is limited to adding to the number of tax years for which
the scheme may operate.” We accept that the exercise of this power is unlikely
to be controversial. However, since there are no limits on the number of
years which may be added, or how often the power to add years may
be exercised, we consider that the power is still a significant one and
that accordingly the affirmative procedure is more appropriate.

Clause 10—Designation of self-isolation support schemes

Clause 10(1) exempts payments made under a self-isolation support scheme
from being taken into account in calculating the amount of profits in respect
of which Class 4 national insurance contributions are payable. Clause 10(2)
lists the self-isolation support schemes to which the clause applies, with
different schemes applying for each of England, Wales and Scotland. Clause
10(2)(d) confers a power on the Treasury to designate further schemes which
are to be covered by the exemption in clause 10. A scheme may only be
designated under this power, if it corresponds or is similar to the schemes
already specified on the face of the Bill. The power to designate additional
schemes is not required to be made by statutory instrument and accordingly
is not subject to any parliamentary scrutiny.

We were disappointed that no information is provided in the memorandum
explaining why this power is needed or the circumstances in which the
Treasury expect it to be used. Nevertheless, the memorandum does explain
why the Treasury consider it appropriate for the power not to be subject
to parliamentary scrutiny and not to require the making of a statutory
instrument. The Treasury rely on the fact that the powers are limited so that
the only schemes which can be designated are those which correspond to, or
are similar to, the schemes listed on the face of the Bill.

We find this reason unconvincing. In our view, the Government should
not be able to change the effect of legislation—in this case changing the
schemes to which the exemption in clause 10(1) applies—without enacting
further legislation. As we have previously noted,® all primary and secondary
legislation is published in a consistent manner which facilitates access to
legislation by members of the public. This contrasts with the position under
clause 10 which is silent as to the form in which a designation is to be made
and how designations are to be published, leaving both matters wholly to the
discretion of the Treasury.

Also, we do not agree with the Treasury’s reasons for excluding parliamentary
scrutiny. The fact that a designated scheme may be “similar” to one of the
schemes specified on the face of the Bill, suggests that its provisions will
not necessarily be identical to those of the other schemes. That being so, we
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See para 26 of the memorandum.
See 31st Report, Session 2017-19 (HL Paper 177), para 12, on the Ivory Bill.
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consider that the designation of a scheme should be subject to parliamentary
scrutiny.

Accordingly, we recommend that a designation under clause 10(2)(d)
should be contained in regulations made by statutory instrument;
and that the regulations should be subject to parliamentary scrutiny
with the negative resolution procedure offering an appropriate level
of scrutiny.
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