Professor Ronan McCrea – Written evidence 

 
While Article 257 does permit the establishment of specialised courts there are a number of features that any such court would have that may fail to satisfy the British government. The most important is that a court established under Article 257 would be part of the EU’s judicature with a relationship not unlike that of Employment Tribunals to the higher courts in the UK. Any interpretations of EU law given by such a court would be subject to appeal to the CJEU and the specialised court would be bound to follow any CJEU ruling given. This means that, in the final instance, the legal issues would be decided by an EU court (which is, I believe the core objection of the British government). 
 
Given the importance placed by the CJEU on its role as the sole final interpreter of EU law (see e.g. Opinion 2/13 (2014 EU:C:2014:2545), if appeal to the CJEU was curtailed in any meaningful way the Court of Justice would be likely to annual any agreement establishing such a specialised court.
 
In addition, under Article 257, all judges would be nominated by the EU Council while the Council may agree to follow British recommendations in relation to nominations to such a specialised court, the symbolic appointment of judges by the EU Council may be something that the UK government may not be willing to countenance. It is possible that an agreement might provide that all judges also had to be nominated by the UK government. Whether the CJEU would regard the wording of Article 257 as meaning that the EU Council and no other body must nominate the judges of any court established under that article is not clear.
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