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Thirty Sixth Report

MINISTERIAL AND OTHER MATERNITY ALLOWANCES BILL

1.	 This Bill contains no delegated powers.

OVERSEAS OPERATIONS (SERVICE PERSONNEL AND 

VETERANS) BILL: GOVERNMENT RESPONSE

2.	 We considered this Bill in our 30th Report of this Session.1 The Government 
have now responded by way of a letter from the Rt Hon. Baroness Goldie 
DL, Minister of State at the Ministry of Defence. The response is printed at 
Appendix 1.

1 	 30th Report, Session 2019-21 (HL Paper 178).

https://committees.parliament.uk/publications/3747/documents/37697/default/
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Appendix 1: OVERSEAS OPERATIONS (SERVICE PERSONNEL 

AND VETERANS) BILL: GOVERNMENT RESPONSE

I am writing in response to the Delegated Powers and Regulatory Reform 
Committee’s thirtieth report, where the Committee provided its views on the 
delegated powers contained in the Overseas Operations (Service Personnel and 
Veterans) Bill.

I would firstly like to thank the Committee for its diligent work in considering 
the delegated powers contained in the Bill. The Government has carefully 
considered the reasons why the Committee concludes that clause 6(6) contains an 
inappropriate delegated power. In particular, it has considered the Committee’s 
comments regarding the power to amend Schedule 1 being used to remove an 
“excluded offence” from that Schedule.  

The intent of the power is to ensure the Government is able to respond to new 
developments and fresh concerns that may emerge in relation to potential offences 
on future overseas operations, without the need to seek primary legislation each 
time a change may be required. The power to remove offences from Schedule 1 is 
the natural complement to the power to add offences to Schedule 1. 

As the Committee acknowledged, it is not unusual for an Act to confer a Henry 
VIII power to amend a list contained in a Schedule to an Act, and for the exercise 
of such a power to be subject to the affirmative procedure, to  require express 
approval by both Houses of Parliament (as is the case with the power in Clause 
6(6)). 

The report concluded that this power can be distinguished, and is of particular 
significance, because it would allow changes which affect liability for criminal 
offences. I would like to stress that the Bill does not create any criminal offences, 
nor does it remove any. It does not create any type of immunity or amnesty nor 
fetter the discretion available to prosecutors to bring proceedings (subject to the 
consent of the Attorney General, which is not an unusual requirement and is 
necessary for the prosecution of certain other offences). Rather it changes the 
way that a prosecutor exercises his or her discretion in cases covered by the Bill, 
by introducing a new ‘exceptionality’ test (Clause 2) and a requirement that the 
prosecutor gives particular weight to certain matters (set out in Clause 3).

The sexual offences in Schedule 1 have been excluded from the measures in 
the Bill to reflect the Government’s continued position that there can be no 
conceivable link between operational duties and the use of sexual violence and 
sexual exploitation on overseas operations. However, the exclusion of sexual 
offences does not mean that the Government will not continue to take other 
offences such as war crimes and torture extremely seriously. In the course of 
their duties on overseas operations, we expect our Service personnel to undertake 
activities which are intrinsically violent in nature. Where Service personnel 
are engaged in combat, detention, and interrogations, they have faced and will 
continue to face allegations, such as torture and war crimes, because of the unique 
nature of warfare. I therefore believe that the additional protections provided by 
the measures in Part 1 of the Bill are warranted in these circumstances but are not 
warranted in respect of allegations of offences of a sexual nature.

Finally, the Committee notes that changes to Schedule 1 have the potential to 
generate significant interest inside and outside Parliament, and torture is just one 
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example of a serious offence that could be added to, or (subsequently) removed 
from, Schedule 1.

Future amendments to the Schedule will still be subject to appropriate 
parliamentary scrutiny, via the affirmative procedure, meaning that Parliament 
may debate, approve or reject these as it chooses. If certain offences become the 
focus of wider public concern, and there is likely to be significant interest in any 
future changes to the offences listed in the Schedule, then it may be appropriate 
to engage with the public under these circumstances, for example, via a public 
consultation. The Government does not consider that it is necessary to set out a 
requirement to consult on the face of the Bill, as we do not want to be prescriptive in 
advance about the circumstances in which a public consultation may be necessary. 
However, where appropriate, a public consultation could give parliamentarians 
greater understanding of the public view of any proposed changes in particularly 
contentious circumstances. 

Again, I would like to thank the Committee for its work in considering the Bill 
and I hope this information proves helpful.

15 February 2021
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