Submission from Medical Justice on the Immigration (Guidance on Detention of
Vulnerable Persons) Regulations 2024 (SI 2024/573)
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Introduction

1. Medical Justice wishes to draw attention the attention to the following concerns regarding the
government’s Draft Revised Guidance on adults at risk in immigration detention, as brought in by
S1 2024/573: The Immigration (Guidance on Detention of Vulnerable Persons) Regulations 2024.1
The Draft Revised Guidance was published on 30 April and will come into force on 21 May 2024,
thereby replacing the current guidance.

2. Our concerns relate to the following:
2.1. The justifications set out in the Explanatory Memorandum, particularly in paragraphs 5.4, 5.5

5.7 and 5.8%, are not adequate in our view, in explaining why the proposed changes are
necessary. See sections titled Purpose and background and Seeking a Second Opinion.

2.2. The Draft Revised Guidance weakens the protective purpose of the Adults at Risk policy and
risks exposing more vulnerable people to harm in immigration detention. See section titled
Concerns regarding the Draft Revised Guidance.

1 Statutory Instrument 2024 No. 573: The Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024, Laid before
Parliament on 30th April 2024.

2 Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024,
paragraphs 5.4, 5.5 5.7 and 5.8.



https://www.legislation.gov.uk/uksi/2024/573/introduction/made
https://www.legislation.gov.uk/uksi/2024/573/pdfs/uksiem_20240573_en_001.pdf

2.3. The provision for the Home Office to seek a second opinion on professional evidence risks
prolonging the detention of vulnerable people and putting them through a potentially re-
traumatising process. This provision fails to address the fundamental and systemic issues with
the current operation of detention safeguards and in our view, will not improve Home Office
decision making. See section titled Seeking a Second Opinion.

2.4. The protections available for survivors of torture have been reduced. See section titled
Provision that a Medico-Legal Report showing torture history reaches Level 3.

2.5. The Draft Revised Guidance has been introduced, via the Statutory Instrument, without
proper consideration of the findings and recommendations of the Brook House Inquiry. This
Guidance, in our view, is therefore premature and means that essential learning has been
excluded. The weakening of the protections indeed runs counter to the recommendations of
the Brook House Inquiry. See section titled Lack of consideration of the findings of the Brook

House Inquiry.

2.6. The consultation on the Draft Revised Guidance with stakeholders working on immigration
detention, was conducted within a short timeframe and without sufficient evidence for the
necessity of the amendments. See section titled Consultation process.

3. Forreasons of time, we have not been able to include in this evidence concerns regarding the new
Equality Impact Assessment (EIA) on the AAR SG.3> We have serious concerns about the EIA,
however, and urge the Committee to include it in their consideration of the Draft Revised
Guidance.

What is the Adults at Risk in Immigration Detention policy and how

does it operate?
4. The Adults at Risk in Immigration (AAR) policy is comprised of the following:

4.1. The Adults at Risk in Immigration Detention Statutory Guidance (AAR SG).* The AAR SG is
brought into force through a statutory instrument, under s 59 of the Immigration Act 2016.

4.2. The Adults at Risk in Immigration Detention Casework Guidance (AAR CG).> This provides
operational guidance for Home Office caseworkers.

4.3. Detention Services Order 08/2016 ‘Management of Adults at Risk in Immigration Detention’.®
This provides operational guidance to staff and suppliers in immigration detention.

5. The AAR policy works as follows:

5.1. Firstly, the AAR SG sets out a number of “indicators of risk” which serve to identify those with
a particular vulnerability to harm in detention. These include, amongst others: persons
suffering from a mental health condition or impairment; victims of torture, victims of sexual
or gender based violence, victims of human trafficking or modern slavery and those suffering
from post traumatic stress disorder.” However, having an indicator of risk is not in itself
enough for someone to be considered unsuited for detention.

3 Home Office (April 2024) Equality Impact Assessment -Adults at Risk in Immigration Detention.

4 Home Office (May 2021) Immigration Act 2016: Adults at Risk in Immigration Detention Statutory Guidance.

5> Home Office (April 2023) Adults at risk in immigration detention, Version 9.0.

6 Home Office (August 2022) Detention Services Order 08/2016 ‘Management of Adults at Risk in Immigration Detention.

7 Home Office (May 2021) Immigration Act 2016: Adults at Risk in Immigration Detention Statutory Guidance paragraphs 11-12.



https://assets.publishing.service.gov.uk/media/6630a9649e82181baa98a9a0/Adults_at_Risk_Policy_EIA_2024.pdf
https://assets.publishing.service.gov.uk/media/60a285c48fa8f56a366b128c/6.7166_HO_FBIS_BN_O__Leaflet_A4_FINAL_080321_WEB.pdf
https://assets.publishing.service.gov.uk/media/64425cd122ef3b000f66f66f/Adults_at_risk_in_immigration_detention_GOV.pdf
https://assets.publishing.service.gov.uk/media/6396f390d3bf7f3f8106c3fe/DSO_08_2016_AAR.pdf
https://assets.publishing.service.gov.uk/media/60a285c48fa8f56a366b128c/6.7166_HO_FBIS_BN_O__Leaflet_A4_FINAL_080321_WEB.pdf

5.2. Secondly, once someone has been identified as having an indicator of risk, Home Office
officials must determine the “level of evidence” supporting the indicator. There are three
levels of evidence: Level 1 - a declaration by the detained person about their medical or other
aspects of their history which indicates they have indicators of risk; Level 2 — information from
a professional (e.g. a medical practitioner) that the detained person has indicators of risk; and
Level 3 —evidence from a professional that the person has indicators of risk and that detention
is likely to cause them harm.?

5.3. Thirdly, the risk is then balanced against a wide range of “immigration factors”, which include
the length of time in detention, public protection issues and compliance issues. Depending
on the level of evidence, the corresponding immigration factors needed to justify continued
detention increase accordingly.® As such, people with Level 3 evidence of risk are afforded the
greatest protection against continued detention.°

History and purpose of the Adults at Risk (AAR) policy

6. The AAR policy was introduced in 2017 following the government’s response to, and acceptance
of, Stephen Shaw’s recommendations concerning vulnerable people, in his Review into the Welfare
in Detention of Vulnerable Persons (‘the Shaw Review’).!

7. Stephen Shaw, the former Prisons and Probation Ombudsman for England and Wales, was
commissioned to review immigration detention following a number of findings by the courts that
mistreatment of people with severe mental health problems amounted to breaches of Article 3 of
the European Convention on Human Rights (no-one shall be subjected to torture or to inhuman or
degrading treatment or punishment). In a review of these cases conducted for Stephen Shaw,
Jeremy Johnson QC (now Mr Justice Johnson) found that “..the nature of the findings and the
pattern of findings as between the different cases (taken together with some observations made
in cases where no Article 3 breach has been found) do tend to suggest that these cases may be
symptomatic of underlying systemic failings (as opposed to being wholly attributable to individual

failings on the part of the clinicians or public servants who were involved in the particular cases)”.*?

8. This context is fundamental to understanding the importance of proper protection of vulnerable
people in detention and therefore the purpose of the AAR policy. Clearly, it was imperative that
the protection of vulnerable people was improved, and in this way, the AAR policy was introduced
out of necessity as a bulwark to mitigate against the risk of further breaches of Article 3 ECHR.

9. The purpose and Parliament’s intention for the AAR policy has been highlighted by Ministers. In
2016, the then-Minister for Immigration, James Brokenshire MP accepted Stephen Shaw’s
recommendations concerning vulnerable detained people and, in response, set out the new AAR
framework.™® His written statement outlined that the framework would be introduced “with a
clear presumption that people who are at risk should not be detained”.'* In 2017, the then-Minister

8 Home Office (May 2021) Immigration Act 2016: Adults at Risk in Immigration Detention Statutory Guidance paragraph 9.

9 Home Office (May 2021) Immigration Act 2016: Adults at Risk in Immigration Detention Statutory Guidance, paragraph 14.

10 See Medical Justice (2022) Harmed Not Heard: Failures in safequarding for the most vulnerable people in immigration detention, page
19.

11 Stephen Shaw (January 2016) Review into the Welfare in Detention of Vulnerable Persons Cm 9186.

12 Jeremy Johnson QC, “Appendix 4: Assessment of cases where a breach of Article 3 of the European Convention of Human Rights has
been found in respect of vulnerable immigration detainees”, in Stephen Shaw (January 2016) Review into the Welfare in Detention of
Vulnerable Persons Cm 9186, page 296 paragraph 52.

13 James Brokenshire (14 January 2016) Written Statement /mmigration Detention: Response to Stephen Shaw’s report into the Welfare in
Detention of Vulnerable Persons Statement UIN HCWS470.

4 James Brokenshire MP (14 January 2016) Immigration Detention: Response to Stephen Shaw’s report into the Welfare in Detention of
Vulnerable Persons Written Statement UIN HCWS470.



https://assets.publishing.service.gov.uk/media/60a285c48fa8f56a366b128c/6.7166_HO_FBIS_BN_O__Leaflet_A4_FINAL_080321_WEB.pdf
https://assets.publishing.service.gov.uk/media/60a285c48fa8f56a366b128c/6.7166_HO_FBIS_BN_O__Leaflet_A4_FINAL_080321_WEB.pdf
https://medicaljustice.org.uk/wp-content/uploads/2022/04/2022_HarmedNotHeard_Final.pdf
https://assets.publishing.service.gov.uk/media/5a8024f940f0b62305b89713/52532_Shaw_Review_Accessible.pdf
https://assets.publishing.service.gov.uk/media/5a8024f940f0b62305b89713/52532_Shaw_Review_Accessible.pdf
https://assets.publishing.service.gov.uk/media/5a8024f940f0b62305b89713/52532_Shaw_Review_Accessible.pdf
https://questions-statements.parliament.uk/written-statements/detail/2016-01-14/HCWS470
https://questions-statements.parliament.uk/written-statements/detail/2016-01-14/HCWS470
https://questions-statements.parliament.uk/written-statements/detail/2016-01-14/HCWS470
https://questions-statements.parliament.uk/written-statements/detail/2016-01-14/HCWS470

for Immigration Robert Goodwill MP, stated that the AAR framework “seeks to minimise the use of

detention for those considered vulnerable”.*

10. It should be noted that the AAR policy and, more broadly, the detention of vulnerable people
under immigration powers, have been topics of considerable Parliamentary interest and concern
over many years. Examples include:

10.1. The Report of the Joint Inquiry into the Use of Immigration Detention in the United
Kingdom (2015) by the APPG on Refugees and APPG on Migration?®

10.2. Ongoing work of the APPG on Immigration Detention, including most recently a
meeting with the Chair of the Brook House Inquiry (2023)Y’

10.3. Inquiry into Immigration Detention (2019)*® and ongoing work relating to the Brook
House Inquiry report, including most recently an oral evidence session with the Chair of the
Inquiry (2024)*° by the Home Affairs Committee

10.4. Inquiry into Immigration Detention (2019) by the Joint Committee on Human
Rights2°

10.5. Various parliamentary debates, including on motions to oppose changes to the AAR
policy®

10.6. Regular parliamentary written questions tabled on the topic.?

Concerns regarding the Draft Revised Guidance

11. In Medical Justice’s view, the changes incorporated into the Draft Revised Guidance significantly
reduce the protection that would otherwise be afforded to vulnerable detained people. In doing
so, the Draft Revised Guidance significantly departs from the original purpose and intention of the
AAR policy, which is to provide additional protection to people who are particularly vulnerable to
suffering harm in detention as a result of particular vulnerabilities, such as a result of particular
vulnerabilities, such as mental ill health or histories of torture, trafficking or trauma.

12. These concerns were raised by Medical Justice and other stakeholders during the “targeted”
consultation conducted by the Home Office and referred to in the Explanatory Memorandum that
accompanies Sl 2024/573.%2 We are extremely disappointed that the concerns have not been
acted upon. Related concerns about the adequacy of the consultation process itself are provided
below, under the section Consultation process.

15 Robert Goodwill MP (6 March 2017) Immigration: Indefinite Detention HC Debate, Vol 622, Col 561.

16 APPG on Refugees and APPG on Migration (2015) The Report of the Joint Inquiry into the Use of Immigration Detention in the United
Kingdom.

17 See APPG on Immigration Detention

18 Home Affairs Committee (2019) Immigration detention - Fourteenth Report of Session 2017—-19, HC 913.

1% Home Affairs Committee, Oral evidence: Brook House, HC 717, Wednesday 1 May 2024.

20 Joint Committee on Human Rights (2019) /Immigration Detention - Sixteenth Report of Session 2017—19, HC 1484 / HL Paper 278.

21 See for example: Immigration, HC Deb, 28 April 2021, c429; Immigration Detention: Victims of Trafficking, HC Deb, 27 April 2021, c89WH;
Immigration Detention: Shaw Review, HC Deb, 24 July 2018, c908; Immigration Detention (Victims of Torture), HC Deb, 14 June 2018,
c442WH; Detention of Vulnerable Persons, HC Deb, 14 March 2017, c58WH.

2 See:
https://www.theyworkforyou.com/search/?q=&phrase=adults+at+risk+in+immigration+detention&exclude=&from=&to=&person=&sectio
n=wrans&column=

2 Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024,
paragraph 7.1.



https://hansard.parliament.uk/Commons/2017-03-06/debates/BDA903C2-F08C-4817-8555-899BE79AE643/ImmigrationIndefiniteDetention?highlight=%22adults%20at%20risk%22%20policy
https://detentioninquiry.files.wordpress.com/2015/03/immigration-detention-inquiry-report.pdf
https://detentioninquiry.files.wordpress.com/2015/03/immigration-detention-inquiry-report.pdf
http://www.appgdetention.org.uk/
https://publications.parliament.uk/pa/cm201719/cmselect/cmhaff/913/913.pdf
https://committees.parliament.uk/oralevidence/14734/pdf/
https://publications.parliament.uk/pa/jt201719/jtselect/jtrights/1484/1484.pdf
https://www.theyworkforyou.com/debates/?id=2021-04-28c.429.0&s=%22adults+at+risk+in+immigration+detention%22+%22adults+at+risk+in+immigration+detention%22#g433.0
https://www.theyworkforyou.com/whall/?id=2021-04-27a.89.0&s=%22adults+at+risk+in+immigration+detention%22+%22adults+at+risk+in+immigration+detention%22#g89.2
https://www.theyworkforyou.com/debates/?id=2018-07-24b.907.2&s=%22adults+at+risk+in+immigration+detention%22+%22adults+at+risk+in+immigration+detention%22#g908.0
https://www.theyworkforyou.com/whall/?id=2018-06-14a.442.1&s=%22adults+at+risk+in+immigration+detention%22+%22adults+at+risk+in+immigration+detention%22#g443.0
https://www.theyworkforyou.com/whall/?id=2017-03-14b.57.0&s=%22adults+at+risk+in+immigration+detention%22+%22adults+at+risk+in+immigration+detention%22#g80.1
https://www.theyworkforyou.com/search/?q=&phrase=adults+at+risk+in+immigration+detention&exclude=&from=&to=&person=&section=wrans&column=
https://www.theyworkforyou.com/search/?q=&phrase=adults+at+risk+in+immigration+detention&exclude=&from=&to=&person=&section=wrans&column=
https://www.legislation.gov.uk/uksi/2024/573/pdfs/uksiem_20240573_en_001.pdf

Purpose and background

13. We are concerned that the changes made in the Purpose and Background section of the Draft
Revised Guidance risk fundamentally altering the purpose and intention of the AAR SG, and in
turn, reducing the protection that would otherwise be afforded to vulnerable people.

14. In particular, we draw the Committee’s attention to the following changes:

14.1. Paragraph 1 removes the intention to reduce the number of vulnerable people in
detention and the duration of detention before removal, and as a result, reduces the
protective nature of this policy. This intention is contained in the current AAR SG at
paragraph 1 outlined the aim to “lead to a reduction in the number of vulnerable people
detained and a reduction in the duration of detention before removal”.

14.2. Paragraph 2 of the Draft Revised Guidance amends the references to the ‘Shaw
Review’. The current AAR SG states that the AAR policy emerged from the government’s
response to the Shaw review, to result in a reduction in the number of vulnerable people
detained. However, without linking the Shaw Review to the intention to reduce the number
of vulnerable people in detention, the reference in Paragraph 2 of the Draft Revised
Guidance is meaningless. It divorces the guidance from a fundamental aspect of the Shaw
Review.

14.3. Paragraph 3 of the current AAR SG includes the “clear presumption [...] that
detention will not be appropriate if a person is considered to be ‘at risk’”. Paragraph 3 of the
Draft Revised Guidance amends this to state that the general presumption of liberty “is
strengthened for those considered vulnerable under this guidance”. This is also the case in
Paragraph 6 of the Draft Revised Guidance. We are concerned that the “clear presumption”
in the current AAR SG has been removed and replaced with one that appears to weaken the
additional protection that this policy is intended to provide, without any clear justification.

14.4. The language in the Draft Revised Guidance appears to fundamentally shift the focus
away from protecting people at risk, to one of immigration control. This is particularly
notable in paragraphs 2 and 3 of the Purpose and Background section, as well paragraph 6.

15. We are concerned that these changes significantly depart from the original purpose of the AAR
SG, explained above, under the section titled History and purpose of the Adults at Risk (AAR) policy,
and that they will result in the fundamental protective purpose being weakened.

16. The Explanatory Memorandum that accompanies Sl 2024/573 provides the following purported
justification for the changes:

“The existing AAR Statutory Guidance presents a viewpoint reflective of the context and
priorities of 2016. At this time the Government’s focus was on reducing the use of immigration
detention. However, in response to the challenge of illegal migration, the Government is now
planning to expand the detention estate and has been clear that those who enter the UK
illegally may be detained and promptly removed. The regulations will amend the AAR Statutory
Guidance to refresh the purpose of the policy in line with this position, including by removing
reference to the intention of the guidance leading to a reduction in the number of vulnerable
people detained.”?*

2 Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024, para
5.7.



https://www.legislation.gov.uk/uksi/2024/573/pdfs/uksiem_20240573_en_001.pdf

17. We wish to highlight the following concerns with this:

17.1. The removal of the reference to the intention to reduce the number of vulnerable
people in detention and the duration of detention before removal, along with the information
provided in the Explanatory Memorandum implies that the Home Office consider it inevitable
that, with an expansion of detention, greater numbers of vulnerable people will be detained.
This is extremely concerning. It is certainly the case that vulnerable people are not always
identified before being detained: for example, the Detention Gatekeeper - a mechanism
introduced by the Home Office whose purpose it is to prevent the inappropriate detention of
vulnerable people — does not function adequately, as has been pointed out by the
Independent Monitoring Board at Brook House,?® the Brook House Inquiry,®® and the
Independent Chief Inspector of Borders and Immigration.?” Such failures should not be
accepted as inevitable however — instead they highlight the need for a wider review and
improvement of the safeguards.

17.2. Furthermore, in a situation where changing policy priorities are anticipated to result
in an increase in the use of detention, it becomes ever more important, not less important,
that safeguards for those people who are particularly vulnerable to suffering harm if they
remain in detention. The Adults at Risk policy, combined other clinical safeguards including
Rules 34 and 35 of the Detention Centre Rule 20012, have a critical role in preventing the
occurrence of Article 3 ECHR breaches in detention. This is exactly why the AAR policy was
introduced in the first place.

17.3. Given the government’s plans to expand detention, the imperative to protect
vulnerable people is particularly important. We also note that high numbers of people in
detention adds pressure on already flawed safeguards. This was noted by the Independent
Monitoring Body with reference to the compressed programme of removals, which occurred
in the autumn of 2020.%° We are concerned of this risk with the current detention plans for
removals to Rwanda.*

17.4. The current AAR SG already provides for vulnerable people to be detained in some
circumstances. It states that the presumption that adults at risk will not be detained “will not
mean that no one at risk will ever be detained”.?! It is therefore unclear why the changing
government priorities necessitate the changes in the Draft Revised Guidance.

17.5. We are also concerned that the language in the Draft Revised Guidance appears to
fundamentally shift the focus away from protecting people at risk of harm towards
immigration control. The precision of language in statutory guidance is imperative to ensure
that the policy is clear and not open to misinterpretation. If Home Office caseworkers are led
to believe that vulnerability may be outweighed by overarching immigration control
considerations, this increases the risk of breaches of the Article 3 ECHR.

% Independent Monitoring Boards (June 2022) Annual Report of the Independent Monitoring Board at Gatwick IRC for reporting year 1
January — 31 December 2021, section 3.3 and section 4.

26 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-Il, p 89 para 46.
27 Independent Chief Inspector of Borders and Immigration (October 2021) Second annual inspection of ‘Adults at risk in immigration
detention’ July 2020 — March 2021.

28 For an explanation of the safeguards, see Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry
Report Volume Il, HC 1789-11, p 70 paras 1.1-1.4.

29 Diane Taylor, “Asylum seekers crossing Channel face 'inhumane treatment', observers say”, The Guardian, 13 November 2020.

30 Severin Carrell, Rajeev Syal and Aletha Adu, “Home Office to detain asylum seekers across UK in shock Rwanda operation”, The
Guardian, 28 April 2024.
31 Home Office (May 2021) Immigration Act 2016: Guidance on adults at risk in immigration detention, para 3.



https://cloud-platform-e218f50a4812967ba1215eaecede923f.s3.amazonaws.com/uploads/sites/13/2022/10/Gatwick-IRC-AR-2021-final-for-circulation.pdf
https://cloud-platform-e218f50a4812967ba1215eaecede923f.s3.amazonaws.com/uploads/sites/13/2022/10/Gatwick-IRC-AR-2021-final-for-circulation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1185928/11199-HHG-BHI-Vol2_Brook_House_Inquiry_Vol_II-ACCESSIBLE.pdf
https://assets.publishing.service.gov.uk/media/617156dbd3bf7f56003e97e8/E02683602_ICIBI_Adults_at_Risk_Detention_Accessible.pdf
https://assets.publishing.service.gov.uk/media/617156dbd3bf7f56003e97e8/E02683602_ICIBI_Adults_at_Risk_Detention_Accessible.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1185928/11199-HHG-BHI-Vol2_Brook_House_Inquiry_Vol_II-ACCESSIBLE.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1185928/11199-HHG-BHI-Vol2_Brook_House_Inquiry_Vol_II-ACCESSIBLE.pdf
https://www.theguardian.com/uk-news/2020/nov/13/asylum-seekers-crossing-channel-face-inhumane-treatment-observers-say
https://www.theguardian.com/uk-news/2024/apr/28/home-office-to-detain-asylum-seekers-across-uk-in-shock-rwanda-operation?CMP=Share_iOSApp_Other
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/987019/6.7166_HO_FBIS_BN_O__Leaflet_A4_FINAL_080321_WEB.pdf

17.6. Similarly, we are concerned that the Draft Revised Guidance now states that the
guidance aims to protect the public interest (as well as protecting vulnerable people) to
maintain public protection (as well as maintaining legitimate immigration control)32. This is
not included in the current AAR SG. Whilst the statements are in line with long-standing
government policy, there is no reason why they need to be repeated in this policy specific to
protecting vulnerable people, given that it is already a provision in the general detention
guidance.®

Seeking a Second Opinion Policy

18.

19.

20.

We are extremely concerned that the Draft Revised Guidance puts the ability for the Home Office
to seek a second opinion on cases where professional evidence has been received in relation to a
detained person, on a statutory footing. This will be operationalised through the Second Opinion
Policy.

We believe it is helpful to provide some context to the introduction of a provision to seek a second
opinion:

19.1. The Home Office introduced a version of the Second Opinion Policy in June 2022, as
an interim policy titled Interim Guidance: requesting a second opinion for an external medical
report/medico-legal report.3* This Interim Guidance allowed the Home Office to seek a second
medical opinion in respect of vulnerable people in immigration detention when they had
submitted ‘external’ medical evidence or medico-legal report (MLR), regarding their
vulnerability to harm in detention.

19.2. Medical Justice raised concerns about the harm to which this would expose vulnerable
detained people to the Home Office upon learning about the policy. Medical Justice were not
consulted prior to the publication of the policy.

19.3. Medical Justice brought a judicial review to challenge this Interim Guidance.?®> The
High Court found the policy to be unlawful and quashed in January 2024. The core problem
with the policy, as identified by Linden J, was that it directly contradicted the approach set
out in the current AAR SG.*® The Home Office’s failure to consult Medical Justice on the
Interim Guidance was also found to be unlawful.?’

19.4. We are extremely concerned that the Home Office are seeking to amend the AAR SG
in response to this High Court finding.

The RDG allows the Home Office to seek a second professional opinion in relation to any
professional evidence a vulnerable person in detention might have. We are concerned that this
will water down the protection afforded to vulnerable people in detention by causing delay to their
detention review, prolonging their period of detention, and putting them through a potentially re-
traumatising process. Medical Justice has repeatedly communicated our concerns about the
negative impact that this policy risks exposing vulnerable people to.

32 Home Office (April 2024) Immigration Act 2016: Draft Revised Guidance on adults at risk in immigration detention, paragraph 2.

33 Home Office (September 2023) Detention: General instructions Version 3.0.

34 An archived copy of the interim guidance referred to here is available at:
https://webarchive.nationalarchives.gov.uk/ukgwa/20220926192350/https:/www.gov.uk/government/publications/offender-
management/interim-guidance-requesting-a-second-opinion-for-an-external-medical-reportmedico-legal-report-accessible

35> Medical Justice, R (On the Application Of) v Secretary of State for the Home Department [2024] EWHC 38 (Admin) (12 January 2024).
36 Medical Justice, R (On the Application Of) v Secretary of State for the Home Department [2024] EWHC 38 (Admin) (12 January 2024).
37 Medical Justice, R (On the Application Of) v Secretary of State for the Home Department [2024] EWHC 38 (Admin) (12 January 2024),
paragraphs 161, 162 and 165.
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21.

22.

We suggest that the Home Office is focusing on the wrong problem. The introduction of a second
opinion policy fails to address the fundamental and systemic issues with the current operation of
detention safeguards, which have most recently been outlined in the Brook House public Inquiry.*®
Rule 35 of the Detention Centre Rules 2001 is the primary way for adults at risk to be identified.
However, the well-documented systemic problems with this process mean that many vulnerable
people go unidentified. The Independent Chief Inspector of Borders and Immigration (ICIBI), in his
third annual inspection of the Adults at Risk policy, found that the Home Office, healthcare and
contractor staff missed opportunities to identify vulnerable people, and that the Rule 35 process
was flawed and ineffective.?® The former ICIBI, David Neal, noted that “this inspection found that
work to address areas identified as problematic in the first and second ‘Adults at risk’ inspections
has progressed at a glacial pace, with some areas seeing no improvement at all”.*® Concerns have
also been raised by others, including the Home Affairs Committee.*

As a result, in our experience people in detention seek MLRs because they are not appropriately
protected by safeguards in the immigration detention system. MLRs are required to document
vulnerable detained people’s health and risk of harm and deterioration in detention, in the
absence of robust detention safeguards. The second opinion process adds another barrier to
detained people accessing the necessary evidence to demonstrate their vulnerabilities. We find
that the second opinion process is an unhelpful distraction and that the Home Office ought to be
focusing on and investing in addressing the systemic issues in Rule 34 and Rule 35.

Justification and evidence for introducing the second opinion policy

23.

The provision to seek a second opinion is being re-introduced without any clear justification or
evidence of its necessity. The Home Office have stated to stakeholders that this policy is necessary
because of suspicions of fraudulent or abusive MLRs, which was the same rationale for the
introduction of the MLR Quality Standards in May 2021.%* Medical Justice and other stakeholders
have repeatedly requested evidence to demonstrate the necessity of the second opinion provision.

24. The Home Office only shared some data on the operation of the earlier version of the second

25.

opinion policy under the Interim Guidance. However, the data provided sheds little light on how
the policy operates in practice and does not evidence that the policy is effectiveness or necessary.
Second opinion reports were completed and appear to have caused a delay in the release of the
detained individuals affected, but ultimately a large proportion were nevertheless released rather
than removed from the UK. It appears that the Home Office assessed the vast majority of MLRs
received as not meeting the MLR standards. In comparing the data to Medical Justice’s data, we
have serious concerns about the accuracy of the data and believe that the Home Office data is
erroneous. No further data has been provided, despite raising these concerns on multiple
occasions.

We have not provided the data itself to the Committee in this submission, because the Home
Office stated, upon sharing the data: “Please note, this information is internal data, and has not
been through the rigorous analytical process required of Home Office published statistics. We
would therefore ask that this information is not shared further”. This further demonstrates the

38 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-I1, Chapter D.5.
3 Independent Chief Inspector of Borders and Immigration (January 2023) Third annual inspection of ‘Adults at risk in immigration
detention’ June — September 2022.

4% Independent Chief Inspector of Borders and Immigration (12 January 2023) Inspection report published: Third annual inspection of
‘Adults at risk in immigration detention’, June — September 2022.

41 Home Affairs Committee (2019) Immigration detention - Fourteenth Report of Session 2017-19, HC 913.
42 This was introduced in an amended version of the Adults at risk in immigration detention and can be found in the current version on
pages 16 - 19.
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difficulties we have had in obtaining the underlying evidence for the introduction of a provision to
seek a second opinion.

26. We urge the Committee to itself request the underlying evidence from the Home Office.

27. Our concerns are echoed by the Independent Chief Inspector of Borders and Immigration, who in
his second review of the Adults at Risk policy, found that “fijn the absence of comprehensive and
reliable data to support suspicions of fraud, it is impossible to reach a conclusion on what the scale
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of the problem of abusive MLRs might be”.

28. We recommend that if there is ongoing evidence of ‘fraudulent’ or unreliable MLRs, then targeted
action should be taken against the particular clinicians, including through the respective regulatory
body. This has also been recommended by the ICIBI who urged the Home Office to “take urgent
action to bring this to the attention of the regulatory bodies responsible for investigating
professional misconduct and malpractice.”**

29. Inits Explanatory Memorandum, the Home Office have stated that “Historically, the large majority
of cases involving an external medical report/medico-legal report have led to the person being
released from detention, thereby undermining lawful action to remove them from the UK. A Home
Office review in 2021, involving clinical experts, independently validated the department’s concerns

about the reliability of this evidence in some cases”.*

30. We find this justification to be problematic for the following reasons:

30.1. External MLRs are a legitimate and important process to obtain independent clinical
evidence for individual’s legal cases. In the majority of cases, the primary purpose of an MLR
is to document clinical evidence relevant to the person’s asylum or human rights claim. Clearly
the documentation of such evidence is crucial to allow the decision-maker, be it the Home
Office or a Tribunal, to reach findings based the relevant evidence. In some cases, a medical
report may contain evidence that leads to the person being recognised as a refugee. Far from
amounting to an abuse of the process, this is part of how the legal process works.

30.2. For people in immigration detention, MLRs serve the additional important purpose of
assessing and evidencing any adverse that impact of immigration detention on the person’s
health. It is well known that immigration detention can cause significant and lasting harm to
some people. Survivors of torture and others with pre-existing vulnerabilities are particularly
at risk. In fulfilling that important function, MLRs may provide the evidence that leads to a
person being released from detention. This cannot not be assumed to be evidence of abuse
of the process, instead it is the process working as intended.

30.3. MLRs should not be routinely needed to alert the Home Office to clinical concerns that
a detained person is likely to be harmed by detention. However, as explained above at
paragraphs 21 to 22, this has become prominent and necessary purpose because of the
ongoing inadequate and ineffective operation of the Rules 34 and 35 safeguards to identify
and release vulnerable detained people.

43 Independent Chief Inspector of Borders and Immigration (October 2021) Second annual inspection of ‘Adults at Risk Immigration
Detention’ July 2020 to March 2021 paragraph 10.13.

4 Independent Chief Inspector of Borders and Immigration (October 2021) Second annual inspection of ‘Adults at Risk Immigration
Detention’ July 2020 to March 2021 paragraph 4.8.

4> Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024,
paragraph 5.4.
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30.4. In any case, the data the Home Office shared with us appears to show that, while
completion of a Second Opinion report leads to a delay in the release of the individual to it,
the majority were nevertheless eventually released rather than removed from the UK. This
contradicts the allegation that releases following the provision of external MLRs frustrates
removal and therefore immigration control.

30.5. Medical Justice clinicians complete around 150 MLRs a year, all of which comply with
the Home Office’s MLR Quality Standards. Medical Justice clinicians comply with the guidance
of the United Nations’ (UN) Istanbul Protocol “to provide a clinical interpretation of the degree
to which clinical findings correlate with the alleged victim’s contention of abuse, and a clinical
opinion on the veracity of such claims, and the possibility of torture, based on all relevant
clinical evidence”*® and their MLRs undergo a peer review process to ensure consistently high
quality and compliance with the relevant standards.

30.6. The Adults at Risk policy explicitly places heavy reliance on professional evidence
indicating risk of harm in detention. To be assessed as Level 2 under the AAR policy,
professional evidence or official documentary evidence is required to indicate that the
individual is, or may be, an adult at risk. To be assessed as Level 3 under the AAR policy,
professional evidence is the only route to demonstrate that an individual is at risk and likely
to be harmed by detention.

30.7. However, the inability of the safeguards under the Detention Centre Rules 2001 to
perform their role as the source of that evidence has meant MLRs have had to take a place of
prominence as a detention safeguard.

30.8. A Home Office caseworker will consider the MLR, and any other evidence of an
individual’s vulnerability, and balance it against any immigration factors, as explained above
under the section titled What is the Adults at Risk in Immigration Detention policy and how
does it operate?

30.9. It is misleading to state that cases involving an external medical report or MLR have,
which may lead to someone’s release from detention, results in the “undermining [of] lawful
action to remove them from the UK”. The opposite is true; where a Home Office caseworker
assesses an individual as Level 3 and recommends their release, continued detention is what
would be unlawful.

30.10. As outlined above at paragraphs 23 to 28, there is a lack of clear evidence of the Home
Office’s “concerns about the reliability of this evidence” in MLRs. Without providing clear
evidence with specific examples, we question the accuracy of this concern.

Timings and delay to individuals’ detention review
31. We are extremely concerned about the delay that seeking a second opinion will cause to the
review of vulnerable people’s detention and therefore risk prolonging their detention.

32. Currently, upon receiving external medical evidence or MLR regarding their vulnerabilities and risk
of harm in detention, the Home Office would conduct a detention review and assess their
vulnerability in line with the Adults at Risk policy (see section titled What is the Adults at Risk in
Immigration Detention policy and how does it operate?)

46 United Nations (2022) [stanbul Protocol paragraph 268.
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33.

34.

35.

The Draft Revised Guidance states that “[t]he time taken to obtain and consider this [second
opinion] evidence is considered appropriate in order to make a fully informed decision” and that
“Iwlhilst a second opinion is pending, consideration should be given to the needs and
circumstances of the person in detention in view of the evidence submitted”*’. This is echoed in the
Explanatory Memorandum.*

Fundamentally, this will still delay the review of the individual’s detention and assessment of their
vulnerability, as would otherwise be triggered by receiving an external MLR. It is our understanding
the person’s detention would not have to be reviewed on the basis of the external medical
evidence and would only be reviewed once a second opinion had been obtained. Regardless of
the specific timeframes which will be outlined in future casework guidance, the detention review
will be delayed.

The additional time for a second opinion to be sought and considered is not “appropriate” for the
following reasons:

35.1. There is evidence of the harm detention can cause and how this adverse effect is
proportionate to the time spent in detention.*® This delay is being imposed on detained
people who will already have external medical evidence that most likely states that they are
likely to be harmed by detention, or indeed may have already been harmed by detention. The
second opinion policy will result in the Home Office be detaining people who have
professional evidence showing that they are likely to be harmed by immigration detention
and as a result, will prolong the risk of harm. Delaying a vulnerable person’s detention review
in light of evidence of their vulnerability is therefore knowingly exposing vulnerable people
to an increased risk of harm.

35.2. It is therefore difficult to understand the justification for this, given the risk of harm
that it will expose vulnerable people to. This further highlights the inadequacy of the Home
Office’s justification above and why Medical Justice have repeatedly requested the
underlying evidence for this policy.

35.3. Such delay does not appear to be consistent with the protective purpose of the AAR
policy. The Draft Revised Guidance states that the purpose of assessing an individual’s

vulnerability is “to ensure that vulnerable people are not detained inappropriately”.>

35.4, It is useful to compare this delay to the process under Rule 35 of the Detention Centre
Rules 2001. Rule 35 is intended to offer a quick way for IRC doctors to record and report
concerns about vulnerability and the risk of harm in detention. The NHS England IRC Service
Specifications requires Rule 35 assessments to be carried out within 24 hours of healthcare
staff becoming aware of the issue. The Home Office requires Rule 35 reports to be responded
to within two working days.>! The reason why there are tight turnarounds of Rule 35s is to
minimise the risk of harm to detained people (and thus risks of breaches of Article 3 ECHR).

36. Consideration of the person’s “needs and circumstances” whilst the second opinion is pending is

not equivalent to a proper detention review and assessment of their vulnerability in line with the

47 Home Office (April 2024) Immigration Act 2016: Draft Revised Guidance on adults at risk in immigration detention, paragraph 11.

48 Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024,
paragraph 5.8.

42 M von Werthern, K Robjant, Z Chui et al. (2018) “The Impact of Immigration Detention on Mental Health: A Systematic Review”, BMC
Psychiatry 18: 382.

50 Home Office (April 2024) Immigration Act 2016: Draft Revised Guidance on adults at risk in immigration detention, paragraph 1.

51 Home Office (March 2019) Detention services order 09/2016 Detention centre rule 35 and Short-term Holding Facility rule 32 Version 7.0
page 16.
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37.

AAR policy, as currently occurs. This is an inadequate substitute, especially given the inadequacies
of detention healthcare provision that have been repeatedly evidenced®? and the fundamental
“limited nature and extent of the mental health care that can be provided in the immigration
detention setting” 3.

This issue is highlighted by the recent Medical Justice case. Following a report being completed by
a Medical Justice doctor, Dr Clark, a second opinion report was commissioned from a Home Office
commissioned doctor>*. It appears that no detention review took place following Dr Clark’s report.
The detained person then received a letter stating that he had been assessed at level 2 under the
AAR policy (rather than at level 3 as would have been expected based on Dr Clark’s report alone).
A decision was made to maintain decision following consideration of the second opinion. The
detained person remained in detention for many more weeks before eventually being released on
bail.

Risk of downgrading of evidence

38.

39.

40.

41.

42.

We are concerned that seeking a second opinion risks downgrading the external professional
medical evidence. A second opinion report may not reach the same findings and conclusions as
the external medical report and may result in a difference of clinical opinion, without a fair process
of resolving such differences.

It is our understanding that the second opinion policy process will require caseworkers to assess
an individual’s vulnerability on the basis of what the two reports agree on. However, this policy is
premised on an incorrect assumption that if two clinicians come to different conclusions, then one
clinician’s view is worth less.

It is the experience of Medical Justice clinicians that differences in clinical opinions do not in and
of themselves indicate that one clinician is right, and another is wrong. The difference in diagnostic
nuance in such cases does not affect the likelihood of the person being harmed by continued
detention. It is useful to compare this process to second opinions obtained in a purely clinical
context. This occurs where a patient seeks a second opinion to seek more advice to inform their
decision on different treatment options available. This is a collaborative process of information-
gathering, aimed at maximising patient empowerment in decisions affecting their health. It is
crucially not a question of unilaterally rejecting or endorsing certain opinions over others.

Downgrading clinical evidence is contrary the UN Istanbul Protocol which emphasises that strongly
supportive evidence should not be downgraded because another assessment finds a lesser degree
of evidence.® In the context of multiple assessments, the Protocol states: "If there are separate
clinical evaluations and there is strong supporting evidence in one evaluation and only moderate
supporting evidence in the other, the totality of evidence should be considered strongly

supportive”.>®

There are many valid reasons why a second opinion report may have different findings to the
original external medical report. These include that:

42.1. The detained individual may have less trust in the Home Office contracted doctor, and
in turn, may not disclose a full history or the full extent of their symptoms and experiences in

52 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-I1, Chapter D.8.
53Royal College of Psychiatrists (April 2021) Position Statement: The Detention of people with Mental Disorders in Immigration Detention
PS02/21, page 3.

54 We have removed the reference to the Home Office doctor’s name.

55 United Nations (2022) Istanbul Protocol paragraph 309.

56 United Nations (2022) Istanbul Protocol paragraph 309.
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43.

immigration detention. Mistrust could inhibit the clinician establishing rapport and
encouraging disclosure, which could lead to the second opinion doctor coming to different or
fewer findings. This is particularly likely to impact people with histories of torture who, having
suffered harm by the authorities, may be fearful of people who are linked or perceived to be
linked to the state.

42.2. The fact that the doctor is contracted by the Home Office is, in our view, unlikely to be
viewed as independent by the detained person. To obtain informed consent, the doctor will
be obliged to introduce themselves as a Home Office contracted doctor and outline their
purpose of seeking a second opinion of the external MLR that the detained person has already
received.

42.3. To formulate a clinical opinion, the information gathered during the assessment is be
evaluated and clinical judgment must be exercised. However, such information-gathering is
not necessarily straightforward, especially when the patient has a complex history involving
multiple traumas, and may result in different findings.

This issue is highlighted by the recent Medical Justice case, outlined in paragraph 37. The second
opinion policy being applied in this case led to considerable delay in the person’s release from
detention. Both medical reports (the external MLR and the second opinion report) were before
the Tribunal at the individual’s asylum appeal.®” In comparing the two reports, the Judge stated:
“In so far as there are differences between Dr Clark and [the Home Office contracted Doctor’s...]
conclusions | prefer those of Dr Clark. Dr Clark has a great deal of relevant experience and has
relevant qualifications. [The Home Office contracted Doctor’s] report contains some factual errors
and overall appears to be a rather superficial assessment made after a relative short remote
interview”.%® In comparing the two reports, the Judge stated: “In so far as there are differences
between Dr Clark and [the Home Office contracted Doctor’s] conclusions | prefer those of Dr Clark.
Dr Clark has a great deal of relevant experience and has relevant qualifications. [The Home Office
contracted Doctor’s] report contains some factual errors and overall appears to be a rather
superficial assessment made after a relative short remote interview”.>® This highlights how the two
reports included different findings and came to different conclusions.

Requiring caseworkers to make clinical decisions

44,

45.

The Explanatory Memorandum states that a second opinion would be “considered by the Home
Office caseworker in addition to the external medical report and any other relevant evidence”.®°
The Draft Revised Guidance states that Home Office caseworkers should consider the external
medical report and the second opinion to make a “fully informed decision” of whether detention
is appropriate.®!

Fundamentally, caseworkers are not equipped or trained to make any clinical judgments to resolve
differences in clinical opinions, regardless of the strength of evidence. We are concerned that the
second opinion process will not lead to caseworkers making better decisions and will require them
to make judgments beyond their expertise to resolve differences in clinical opinions. As a result,
this may result in the dismissal of medical evidence and the undermining of safeguards for
vulnerable detained people.

57 PA/01203/2023, promulgated on 29t January 2024.

58 PA/01203/2023, promulgated on 29t January 2024.

59 Please note that we have removed reference to the Home Office contracted doctor’s name and replaced it with “the Home Office
contracted Doctor’s”.

%0 Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024,
paragraph 5.5.

51 Home Office (April 2024) Immigration Act 2016: Draft Revised Guidance on adults at risk in immigration detention, paragraph 11.
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46. The caseworker guidance on Medical Evidence in Asylum Claims explicitly states that it is not
caseworkers’ “role to dispute the clinical findings or make clinical judgements about medical

evidence or medical matters generally”.®?

47. The expectation that Home Office caseworkers will be able to make an “informed decision” on the
vulnerability evidence level is not feasible given that the caseworker will not be able to interpret
differences between clinical opinions.®® There are multiple, valid reasons why a second opinion
report may not reach all the same findings as the original report, as outlined at paragraph 42.

48. The recent case of a Medical Justice client, as outlined at paragraph 37, illustrates the issue. Dr
Clark (the external MLR doctor) and the Home Office contracted Doctor’s (the second opinion
doctor) reached different (though similar) diagnoses. Given Dr Clark’s diagnoses were not
confirmed in the Home Office contracted Doctor’s second opinion report, the Home Office
caseworker may have concluded that her diagnoses were not clinically warranted, when in fact, as
the Judge found, the second opinion report contained “factual errors” and was based on a “rather
superficial assessment”.

49. The second opinion policy, in this case, appears to have been afflicted by an assumption that
findings by a second-opinion doctor are right and that any difference with the independent MLR
therefore mean the independent MLR is therefore wrong. However, when considered by the
independent judiciary, Dr Clark’s report was preferred.

Re-traumatisation risk
50. We are extremely concerned about the risk of re-traumatisation that seeking a second opinion will
expose vulnerable detained people to.

51. As part of the second opinion assessment, vulnerable detained people, are likely to have to
recount traumatic histories having already done so on multiple occasions with different IRC doctors
and nurses, the Home Office officials, legal representatives, and the MLR expert. There is
established clinical authority which confirms that repeated requests to recount traumatic
experiences can increase the risk of re-traumatisation, distress, and deterioration of mental health.

52. The need to minimise re-traumatisation in the course of any investigation into alleged torture or
ill-treatment is a key imperative within the UN Istanbul Protocol. The Protocol (2022) explains:
“Interviewers should be aware that clinical interviews and evaluations, including recounting past
experiences of torture and severe trauma, as well as physical and psychological examination [...]
can be profoundly retraumatizing for victims, both during the examination and afterwards.
Retraumatization refers to traumatic stress reactions (emotional and/or physical) triggered by
exposure to memories or reminders of past traumatic events. [...] Retraumatization presents
special difficulties because torture victims may be unable to communicate their trauma history and
related sequelae, although it would be beneficial for them to do so. Symptoms of retraumatization
may be present during the interview or affect the survivor for days and even weeks after the
interview and examination.”®* The risk of re-traumatisation is particularly acute in light of the fact
that assessments will take place in detention.

52 Home Office (August 2022) Medical evidence in asylum claims Version 2.0 page 24.
63 Home Office (April 2024) Immigration Act 2016: Draft Revised Guidance on adults at risk in immigration detention, paragraph 10.
64 United Nations (2022) Istanbul Protocol paragraph 277.
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53.

Moreover, the risk of re-traumatisation is for a process which will be of no benefit to the detained
person; rather it is for a process that will cause delay and can only lead to the AAR level of their
MLR evidence remaining the same or being downgraded.

Provision that a Medico-Legal Report showing torture history reaches Level 3

54.

55.

56.

57.

Paragraph 13 of the Draft Revised Guidance includes a list of “indicators of risk” i.e. conditions or
experiences which will indicate that a person may be particularly vulnerable to harm in
detention.®

In contrast with the current AAR SG however, the second bullet point of paragraph 13 concerning
victims of torture no longer contains the provision that “individuals with a completed Medico Legal
Report from reputable providers will be regarded as meeting level 3 evidence, provided the report

meets the required standards”.®®

It is Medical Justice’s understanding that this provision was originally included in the AAR SG due
to the long-standing institutional acceptance that victims of torture are likely to harmed by
immigration detention. For example, the Royal College of Psychiatrists’ position statement on the
immigration detention of people with mental disorders highlights that “a history of torture alone
predisposes an individual to a greater risk of harm, including deterioration in mental health and
increased risk of anxiety, depression and PTSD, than would be experienced in the general detained

population”.®”

Itis therefore extremely concerning that the provision has been removed. We note that the change
is not mentioned in the Explanatory Memorandum and the purported justification for it therefore
remains unclear.

Distinguishing the purpose of detention for removal

58.

59.

60.

61.

The Draft Revised Guidance distinguishes detention for the purpose of removal. For example, this
has been amended at XXX. We understand that this is intended to reflect the changes in light of
the Illegal Migration Act 2023.

However, we are concerned that our recommendation for the Home Office to make it clear in the
Draft Revised Guidance that where a decision to release has been made on the basis of
vulnerability to harm in detention, detention can only be justified for a very limited period whilst
arrangements are made for safe release.

This is because, Medical Justice is currently seeing many clients where release has been agreed (or
bail in principle granted by the Tribunal), yet they remain in detention due to an absence of
accommodation or care being arranged for them, often for many weeks or months.

In our view, the current wording risks leading caseworkers to prolong the detention of highly
vulnerable people in conditions that are likely to be inhuman and degrading, because their needs
cannot be met in detention. If the provisions of the Illegal Migration Act 2023 and the Safety of
Rwanda Bill are ultimately implemented, this is likely to lead to a significant increase of people
entering detention who have not had extensive contact with the Home Office or with healthcare
services in the UK previously, making Rule 34 and Rule 35 ever more important. Many of them will

8 Home Office (April 2024) Immigration Act 2016: Draft Revised Guidance on adults at risk in immigration detention, paragraph 13.

% Home Office (May 2021) Immigration Act 2016: Adults at Risk in Immigration Detention Statutory Guidance paragraph 11.

67 Royal College of Psychiatrists (April 2021) Position Statement: The Detention of people with Mental Disorders in Immigration Detention
PS02/21, page 13.
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be people who have experienced severe trauma, including torture ad trafficking and who are
vulnerable to suffering harm if detained.®®

Lack of consideration of the findings of the Brook House Inquiry

62. It is important to note that the Draft Revised Guidance was developed prior to the government
publishing its response to the recent Brook House Inquiry (BHI).

63. The BHI was set up to investigate the decisions, actions and circumstances surrounding the
mistreatment of individuals who were detained at Brook House IRC shown in the 2017 BBC

Panorama programme “Under-Cover: Britain’s Immigration Secrets”.®

64. The BHI final report was published on 19 September 2023.7° Its findings included 19 incidents of
credible breaches of Article 3 of the ECHR during the 5-month period investigated alone.” It
further found that systemic deficiencies, including in the operation of the AAR policy and other
safeguards for vulnerable people, contributed to the abuse in 2017.72 Moreover, the report
raised grave concerns that the dysfunctional operation of these safeguards persists today.”

65. The BHI report makes 33 recommendations in total, the vast majority of which are directed to
the Home Office or the government more generally.”*The government published its response to
the BHI report on 19 March 2024.7° The response states the Home Office is currently conducting
“a review of the [Adults at Risk] policy and Rules 34 and 35 [of the Detention Centre Rules
2001]”.7% As far as Medical Justice and other stakeholders are aware, this review has not yet been
completed.

66. Tellingly, the Home Office circulated the draft AAR SG for consultation, what is called a “targeted
consultation” in the Explanatory Memorandum, on the 19" February 2024, a month prior to the
publication of the government’s response to the Inquiry.

67. In our view, amending the AAR SG at this point is premature and means that essential learning
from the BHI has been excluded from the Draft Revised Guidance. Given the crucial role the AAR
SG plays in preventing harm being caused to vulnerable individuals, including breaches of Article
3 ECHR, we believe it is a fundamental mistake to have made hasty changes to essential
detention safeguards without properly considering the implications of the Inquiry’s findings. In
fact, as set out above, we are concerned that these changes weaken, rather than improve, the
protections provided by the Adults at Risk framework, and therefore run counter to the
recommendations of the BHI.

68. Similar concerns were expressed by the Chair of the Brook House Inquiry, Kate Eves, in her recent
oral evidence to the Home Affairs Committee.”’

8 Medical Justice (2022) Who's Paying the Price? The Human Cost of the Rwanda Scheme.

89 https://brookhouseinquiry.org.uk/

0 https://brookhouseinquiry.org.uk/main-page/

71 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-I1, page 3
paragraph 13

72 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-I1, pages 7-8
paragraph 31 and 34.

73 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-I1, page 8
paragraph 35.

74 Kate Eves, Chair of the Brook House Inquiry (19 September 2023) The Brook House Inquiry Report Volume Il, HC 1789-I1, page 1
paragraph 3.

7> Home Office, Government response to the public inquiry into Brook House Immigration Removal Centre (Cp 1041, 2024).

76 Home Office, Government response to the public inquiry into Brook House Immigration Removal Centre (Cp 1041, 2024), paragraph 6.4.2.
77 Home Affairs Committee, Oral evidence: Brook House, HC 717, Wednesday 1 May 2024, Q 3-6.
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Consultation process

69.

70.

71.

72.

73.

74.

75.

The Home Office consulted with NGO stakeholders working on immigration detention, on a draft
version of the AAR SG in March 2024. As noted at the section titled Concerns regarding the Draft
Revised Guidance, Medical Justice took part in this consultation and submitted concerns. The
Home Office have referred to this as a “targeted process of engagement” in the Explanatory
Memorandum that accompanies S| 2024/573.78

Medical Justice welcomes the opportunity to provide our expert views on any proposed change to
detention policy. However, we wish to highlight to the Committee a number of concerns about the
way that the consultation on the Draft Revised Guidance was conducted.

The Cabinet Office’s 2018 Consultation Principles, advises government departments, when
conducting consultations, to provide enough information “to ensure that those consulted

understand the issues and can give informed responses”.”

It was our experience that such information was not always provided during the consultation.
Medical Justice repeatedly requested both in writing and in meetings, but did not receive, the
following pieces of information:

72.1. Disclosure of the full underlying results of the pilot and review of the Interim
Guidance: requesting a second opinion for an external medical report/medico-legal report.°

72.2. Evidence of the Home Office’s suspicions with the reliability of the medico-legal
reports (MLRs), which has been a justification for introducing the second opinion policy and
which has previously been asked for on multiple occasions.

72.3. A copy of the draft Equality Impact Assessment (EIA), before the draft AAR SG and
pieces of Casework Guidance are finalised and published.

We further requested that the Home Office consult on the Draft AAR SG and the proposed changes
to operation policy that are intended to give effect to the changes to the AAR SG at the same time,
so that stakeholders would be able to properly understand the impact of the proposed changes
and the Home Office’s intention behind them. This did not occur, and the consultations happened
one after another.

We have further concerns about the timeframe provided for the consultation. The Cabinet Office’s
2018 Consultation Principles advises government departments that “[cJonsulting too quickly will
not give enough time for consideration and will reduce the quality of responses”.® It further
advises to “[cJonsult stakeholders in a way that suits them. Charities may need more time to

respond than businesses, for example”.%

It was Medical Justice’s experience that these principles were not adhered to during the
consultation. The timeline of events is provided below:

78 Home Office (2024) Explanatory Memorandum to the Immigration (Guidance on Detention of Vulnerable Persons) Requlations 2024,
paragraph 7.1.

9 Cabinet Office (2018) Consultation Principles paragraph C.

80 A copy of the interim guidance referred to here is available at:
https://webarchive.nationalarchives.gov.uk/ukgwa/20220926192350/https:/www.gov.uk/government/publications/offender-

management/interim-guidance-requesting-a-second-opinion-for-an-external-medical-reportmedico-legal-report-accessible

81 Cabinet Office (2018) Consultation Principles paragraph E.
82 Cabinet Office (2018) Consultation Principles paragraphs E and G.
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e 13 February 2024 — Medical Justice received an email from the Home Office inviting
stakeholders to take part in a meeting about the draft AAR SG one week later, on 20 February
2024. A copy of the draft AAR SG was not provided.

e 15 February 2024 — Medical Justice and 11 other NGOs invited to the meeting wrote to the
Home Office, expressing our view that providing one week’s notice is insufficient to ensure
that the relevant people can attend and participate in the meeting, and requesting a) that the
draft AAR SG be circulated as soon as possible to allow stakeholders to undertake the
necessary steps to be able to provide meaningful feedback at the meeting; b) that the
consultation meeting be moved to a later date at least 3 weeks after receiving the draft AAR
SG, to ensure maximum attendance and participation; and c) a timeframe of at least 8 weeks
for submitting written comments on the draft AAR SG.

e 19 February 2024 — Medical Justice received an email from the Home Office inviting
stakeholders to a meeting on 12 March and requesting written comments on the draft AAR SG
to be submitted by 25 March.

e 19 February 2024 — Medical Justice received a copy of the draft AAR SG.

e 25 March 2024 — Medical Justice submitted written comments to the Home Office.

e 30 April 2024 — The Home Office published the Draft Revised Guidance online and laid the
accompanying statutory instrument in Parliament.

76. The result of this highly compressed timeline was that a number of NGOs did not have time to
participate in the consultation, despite being invited to do so.

Equality Impact Assessment

Please find below some observations regarding the EIA, as discussed. | should flag that it is not a
comprehensive set of comments as we didn't have time to do a full assessment of the document.

e There is no mention in the “Background” section that the Shaw Review was commissioned
(which is what led to the AAR policy being introduced) following a number of high profile legal
cases in which vulnerable people with serious mental illnesses were found to have been
subjected to inhuman and degrading treatment in detention (breaches of Article 3 ECHR —
details here and here at pp 276-290). Given that the EIA should be assessing the impact of the
AAR SG changes on, for example, people who are disabled as a result of serious mental illness,
this background seems very important and should have been included.

e In the “Process and Consultation section”, it mentions previous amendments to the AAR SG
having been brought in “though engagement with a range of NGOs and the guidance
developed accordingly.” (p2) a it is important to be aware that there were very serious flaws
in those engagement processes e.g. see concerns we and other NGOs raised in evidence to
SLSC around the inadequacy of the consultation on the change in May 2021 to bring victims
of modern slavery within the scope of the policy.

o Likewise, in relation to the current changes, the document says that “A range of NGOs were
engaged on these changes and their views factored into the draft version of the statutory
guidance laid before Parliament.” (p2) a as laid out in our evidence, we have serious concerns
about the inadequacy of the consultation process this time around too (see evidence for more
details)

e The documents states that “The latest amendments to the policy revise the previous aim to
reduce the number of vulnerable people in detention. This aim is no longer considered
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compatible with the fact that the immigration detention estate is growing in response to the
Government’s change in approach to how immigration detention is used. It logically follows
that a rise in the detained population will result in a rise in those that are considered
vulnerable, particularly when the policy includes those who self-declare to be adults at risk.”
(p.3) a see our evidence for concerns about this purported justification for the changes. It does
not logically follow that a rise in the number of detained people should result in a rise of those
considered vulnerable in detention.

e Regarding the analysis in Section 3a (ie consideration of limb 1 of the PSE duty), we are
generally concerned that the policy changes are considered by the gov to be a “proportionate”
means of achieving their policy aim. We do not agree with this.

e In the section considering “Age”, the document states that “The Home Office no longer
routinely detains families with children under 18 for removal”(p.10) a What the document
does not mention, however, is that the recently passed Illegal Migration Act 2023 contains
vastly expanded powers for the government to detain children (info here). Whilst these
powers have not yet been brought into force, they could be at any point. This is extremely
important legislative context to be aware of when assessing the likely (both current and future)
impacts of the policy change on children

e Inthe section on “Disabilities”, the document states that “The procedures in place for alerting
the Home Office to cases of vulnerability in detention, including Rule 35 of the Detention
Centre Rules, and Part C of IS191RA (Risk Assessment), along with the broader approach to
the identification of vulnerability, mean that appropriate action can be taken” in respect of
vulnerable people (p.13) a The document fails to mention that the recent Brook House Inquiry
raised grave concerns about the dysfunctional operation of these procedures (see Chapter D.5
in the Inquiry Report Vol 2 and our evidence for more details).

3 and 7 May 2024
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Response from the Home Office

Consultation

Q1: The EM states that the consultation consisted of “a targeted process of engagement with NGOs
with an interest in safeguarding vulnerable people in immigration detention”, and the process
consisted of them reviewing draft guidance and the Home Office “giving consideration” to feedback.
Which organisations were contacted?

Al: The draft revised adults at risk in immigration detention statutory guidance (AAR Statutory
Guidance) and an invitation to an engagement meeting on the AAR Statutory Guidance were
circulated to all members of the National Asylum Stakeholder Forum Detention Sub-Group. The
Detention Sub-Group is a forum for discussion between the Home Office and Non-Government
Organisations (NGOs) on matters relating to immigration detention.

We also engaged with the United Nations High Commissioner for Refugees (UNHCR) on these
changes.

Q2: Please provide specific details of the feedback they provided and how the Home Office dealt with
each piece; for example, by changing the guidance or, if not, why not.

A2: Comments were provided verbally at an engagement meeting held between the Home Office
and NGOs and in writing following a five week period in which they could review the draft guidance.

o NGOs expressed concerns that the changes to the AAR Statutory Guidance had moved away
from the original purpose of the policy which was to reduce the number of vulnerable
people in detention and the duration of detention before removal. This no longer accurately
reflects the Government’s approach to tackling immigration abuse and the draft revised AAR
Statutory Guidance has refreshed the purpose and principles of the policy to reflect the
current Government’s priorities and approach to the use of immigration detention.

e NGOs expressed concerns that references to the presumption that vulnerable people will
not be detained had been removed from the guidance. Following this, we amended the
guidance to re-state that the presumption against detention is strengthened for vulnerable
people.

e NGOs noted that references to detention decisions being transparent and evidence-based
had been removed in the process of reframing the guidance. Following this, we reinstated
these references, noting that it was not our intention to change the transparent and
evidence-based nature of the policy.

e NGOs were concerned that the provision for Home Office officials to allocate an individual a
higher Adults at Risk level than a self-declaration alone would suggest, based on
observations, had been removed from the draft revised AAR Statutory Guidance. Following
this, we reinstated this provision.

e NGOs were concerned that the provision for automatic categorisation of Medico-Legal
Reports (MLR) as level 3 evidence under the policy framework has been removed. This
feedback was carefully considered; however, this policy change was maintained on the basis
that changing the approach to individual decisions being made on each MLR submitted
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aligns with the general approach taken to evidence submitted in relation to people detained
under immigration powers to inform decisions on their detention. Following the policy
change, MLRs will be considered on a case-by-case basis and decisions on evidence levels
assigned to the MLRs will be informed by the content of the MLR and where considered
appropriate they will still be regarded as meeting level 3 evidence.

e NGOs asked a number of questions in relation to the operational processes underpinning the
Second Opinion policy. These included questions on the threshold/criteria and timeframes
for obtaining a second opinion and the process for decision-makers to resolve clinical
differences. Though these questions were not addressed in the AAR Statutory Guidance,
they are being considered as we prepare changes to the caseworker guidance that will
accompany these changes to the AAR Statutory Guidance when they come into force. A draft
of the caseworker guidance was also shared with NGOs for their feedback and these
questions were discussed further at the engagement meeting held to discuss the NGOs’
comments on the caseworker guidance. We are currently finalising the caseworker guidance
and the NGOs’ comments are being considered as part of this process.

e Several comments relating to issues that fall outside the scope of this work were also made.
This included suggestions to include additional vulnerabilities within the indicators of risk
under the policy and a review of the immigration factors considered in the policy
framework. These comments have been noted and will be factored into the broader review
of the Adults at Risk policy that is ongoing.

Q3: The submission argues that there was inadequate time provided for NGOs to respond to the
consultation. Was that the case? Were there NGOs that were invited to comment but did not send
substantive responses?

A3: We do not consider that inadequate time was provided for NGOs to provide their feedback on
the revisions to the AAR Statutory Guidance. The engagement period ran over five weeks, which is in
line with the period for engagement on other Home Office guidance such as Detention Services
Orders. Additionally, we held an engagement session part way through the five-week engagement
period for the NGOs to provide their feedback verbally.

All the NGOs within the Detention Sub-Group were invited to provide feedback on the draft AAR
Statutory Guidance and attend the engagement session. The meeting was attended by
representatives from a selection of the NGOs invited and , written feedback was provided by a
selection of the NGOS. Given the differing interests of the NGOs who make up the Detention Sub-
Group, we would not expect that all those contacted would wish to engage on these changes
specifically.

Detention

Q4: The EM states that there is “a presumption in immigration policy that a person will not be
detained”, but also that the Government “plans to expand the detention estate in response to the
challenge of illegal migration” and that it “has been clear that those who enter the UK illegally may
be detained”. How is the revised policy consistent with the presumption? How/why is the
presumption still meaningful?

A4: The right to liberty remains a fundamental principle which underpins all of our detention policy.

In all cases the presumption is against detention. However, there may be circumstances where it is
necessary to detain an individual in order to maintain effective immigration control. The
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presumption against detention is strengthened for those considered vulnerable under the Adults at
Risk policy. Adults at Risk will only be detained where the immigration factors outweigh the risk
factors in their particular case; this policy position is referenced throughout the draft revised AAR
Statutory Guidance and is consistent with the existing version of the AAR Statutory Guidance. This
has been the policy position since the policy was established.

The Government has adapted its approach around the use of immigration detention in response to
the international challenge of illegal migration by increasing the use of immigration detention for
identity and nationality checks, enforced returns and deportations. However, our policy position
remains that individuals considered vulnerable under the adults at risk in immigration detention
policy may only be detained where the immigration factors outweigh the risk factors in their
particular case.

Q5: How will the Secretary of State exercise the power, granted in s12 of lllegal Migration Act 2023,
to decide on the reasonably necessary period of detention? What factors will be considered?

A5: In accordance with guidance set out in Detention: General Instructions, the reasonable timescale
will be based on a number of factors individual to each person’s circumstances, and what is
reasonable in some circumstances may not be in others. For example, where a serious criminal
offence has been committed and the person poses a high risk of harm to the public, the reasonable
period is likely to be long when compared to those who do not pose such harm. Or, in the case of
immigration offenders, where a person has deliberately sought to delay or frustrate their removal,
the reasonable period may be longer than for someone who has been more compliant with
immigration processes.

Other factors which will be considered when assessing the reasonableness of detention include, but
are not limited to, the proximity of removal, risk of absconding, any vulnerabilities, previous
compliance and risk of harm.

Q6: What percentage of immigrants were in detention prior to the policy change, and what
percentage are expected to be afterwards?

A6: It is not possible to say precisely what percentage of those who require leave to enter or remain
in the UK and do not have it were detained prior to the policy change. However, 15,864 people
entered immigration detention in 2023. As of 24 April 2024, the Home Office had the capacity to
detain around 2,200 people in immigration removal centres.

The immigration removal estate is kept under review to ensure sufficient resilience and capacity for
the men and women it is necessary to detain for the purposes of removal. The estate is used flexibly
to detain foreign nationals liable for removal from the UK. This includes time-served foreign national
offenders, immigration offenders and those who have arrived in the UK illegally (including those
liable for removal to Rwanda).

As announced in 2022, new sites at Campsfield House and Haslar will increase overall IRC capacity
further and help to ensure that the Home Office deal effectively with those who are here illegally.

Both sites will comprise a mix of refurbished and new build accommodation and will provide, once
open, decent, safe and secure accommodation for up to a further 1000 men in detention.

Q7: Could you please comment on the views, expressed in the submission, that the changes:

e significantly reduce the protection that would otherwise be afforded to vulnerable detained
people
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e depart from the original purpose and intention of the AAR policy, established following the
2016 Shaw review, of providing additional protection to people who are particularly
vulnerable to suffering harm in detention

e Shift the focus of policy from protecting people at risk to immigration control

A7: Protecting the vulnerable continues to be the core purpose of the Adults at Risk policy. The
position remains that immigration control factors must be balanced against risk factors to determine
whether detention of a particular individual is appropriate under the policy. A person may only be
detained (or have their detention maintained) where the immigration factors are outweighed by the
risk factors in their particular case. This strengthens the presumption of liberty in relation to those
considered vulnerable under the policy.

The Government has adapted its approach around the use of immigration detention in response to
the challenge of illegal migration and the language of the AAR Statutory Guidance has been
amended to reflect this. However, the way the policy operates in practice has not changed; it will
continue to be a robust safeguarding policy for identifying vulnerable people in detention and
assessing the appropriateness of detention and will continue to underpin operational processes for
managing vulnerable people in detention.

Q8: Is it the case that the protections available for survivors of torture have been reduced, in that, in
respect of victims of torture, there is no longer a provision that “individuals with a completed Medico
Legal Report from reputable providers will be regarded as meeting level 3 evidence, provided the
report meets the required standards”. If so, why has this change been made and why was it not
explained in the EM?

A8: Previously Medico-Legal Reports (MLRs) were automatically considered level 3 within the Adults
at Risk policy evidence level framework. MLRs will now be considered in line with the general
approach taken within the policy to evidence submitted in relation to those detained under
immigration powers to inform detention decisions. This approach ensures that an individual decision
is made on each MLR submitted on with a case-by-case assessment of the evidence provided.

We do not consider that this change reduces the protection available for victims of torture; MLRs
that meet the required standards will still be regarded as meeting level 3 evidence where the
contents of the report deems that the person would be at particular risk of harm, following a period
of detention or continued detention.

The change in approach to categorisation of MLRs under the evidence levels within the policy was
proactively discussed with the NGOs and was also highlighted in a letter sent to the Home Affairs
Committee. Given the number of changes made to the AAR Statutory Guidance, the Explanatory
Memorandum focused on explaining the most significant changes to the policy.

Q9: Where a decision to release has been made on the basis of vulnerability to harm in detention,
detention can only be justified for a very limited period whilst arrangements are made for safe
release. Are the resources available to ensure that this happens, and vulnerable migrants are not
detained for weeks or months due to an absence of accommodation or care being arranged for
them?

A9: Where a decision to release has been made on the basis of vulnerability to harm in detention but

the individual does not have accommodation to be bailed to, they may be eligible to apply for
asylum support or “Schedule 10” bail accommodation provided for under the Immigration Act 2016.
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The vulnerability of the individual is taken into account in the consideration of their application, for
example, if any of the following circumstances apply, decisionmakers must make reasonable efforts
to decide the Schedule 10 application within 2 working days, as opposed to the typical aim of 5
working days (the list is not exhaustive):

e people who are street homeless

e families with children under the age of 18

e people with disabilities (physical and/or mental)

e elderly people

e pregnant women

e people who have been subjected to torture, rape or other serious forms of psychological,
physical or sexual violence

e potential victims of trafficking

During the period in which individuals are awaiting a decision on their application for support and
the allocation of accommodation, the existing safeguards in detention remain.

Second opinion policy

Q10: The EM refers to “pilot evidence” on this policy. Please provide more details of what this pilot
was and what the findings were.

A10: The pilot was active between December 2020 and January 2021. It involved two consultant
psychiatrists under contract with the Home Office, who conducted a clinical analysis of 21 exernal
medical reports / Medico Legal Reports (MLRs) received between January and November 2020. The
MLRs had been submitted on behalf of recently detained individuals by legal representatives and
were written by privately appointed psychiatrists and psychologists. The findings of the Home Office-
contracted psychiatrists broadly reflected the concerns that we had regarding the quality and
reliability of MLRs submitted in detained cases. There was a lack of attention given to any recorded
medical history and an overreliance on self-reported symptoms, accounts accepted at face value
with little further exploration of clinical symptoms. The analysis was retrospective and had no
impact on the live status of any of these cases, but the pilot did help test the approach of what was
to become the interim second opinion policy which was launched in June 2022.

Q11: The EM states that current second opinion policy was found to be unlawful “in part” because it
authorised caseworkers to act contrary to the guidance. Presumably this means there were other
grounds for the finding too — why are these not relevant? Do you consider the revised policy will meet
all the findings in the High Court judgment?

Al1l: There were three grounds brought by the Claimant and the Judicial Review was successful on
all three:

(i) “that the second opinion policy is unlawful as it is contrary to and frustrates the statutory
purposes of s.59 of the 2016 (Immigration) Act;

(ii) the policy is unlawful as it contradicts the [Statutory Guidance] and undermines statutory
protections concerning the detention of adults at risk which were approved by Parliament;

(iii) there was an unlawful breach of the duty to consult with the claimant before the policy was
finalised and published. The duty to consult, which is disputed, is said to arise from an
established practice of consultation and/or because a failure to consult would lead to
conspicuous unfairness.”
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In its Judgment handed down on 12 January 2024 the Court held that the [Secretary of State] had
undermined the Rule of Law in a direct and unjustified way by issuing a policy which positively
authorises or approves unlawful conduct by caseworkers in that the terms of the policy required or
encouraged them to act contrary to the Statutory Guidance approved by Parliament. In addition, the
Court found that the Claimant had a legitimate expectation of consultation about the Policy before it
was introduced.

The Home Office has appealed against the judgment at the Court of Appeal and permission was
granted on 3 May 2024.

The changes to the AAR Statutory Guidance focus on the finding that under the previous interim
second opinion policy caseworkers were encouraged to act contrary to the Statutory Guidance
(ground 2). The Hight Court Judge did not find that the second opinion policy itself was contrary to
the purposes of s.59 of the 2016 Immigration Act but held that it led caseworkers to act outside of
the statutory framework of the Statutory Guidance that had been laid before Parliament (therefore
unlawfully). The new policy, by clarifying within the AAR Statutory Guidance that second opinions
can be sought, addresses the first two grounds together, as there is now a framework for
caseworkers to lawfully seek for a second opinion, which was laid before Parliament on 30 April
2024.

The third ground concerns consultation. To satisfy the High Court judgment in relation to the third
ground (consultation) we engaged with the claimant (and other NGOs) as we developed these
amendments to the AAR Statutory Guidance prior to it being laid before Parliament. This
engagement was conducted without prejudice to the ongoing litigation and it was made clear that it
should not be taken as setting any expectations about future engagement.

Q12: While the second opinion policy was operating, did you analyse the number/proportion of times
in which it made a difference to the outcome of the case?

A12: Internal management information collected regarding the operation of the interim second
opinion policy has been analysed. Please note that this information is internal data, and has not
been through the rigorous analytical process required of Home Office published statistics. The data
show that for the 30 cases where a second opinion report was written, 14 people were released
from detention following the second opinion report and 16 people had their detention maintained. 2
of those who had their detention maintained were subsequently removed. It is worth noting that
there are a number of factors which may influence removal outcomes, including factors unrelated to
an individual’s vulnerability.

Q13: What evidence do you have that the existing system of medico-legal reports system is being
abused or that MLRs are unreliable?

A13: From April 2018 to March 2020, the volume of external medical reports rose dramatically. In
many cases, the Home Office considered the evidence in these reports to be of a poor standard,
indicating some external reports were unreliable as evidence and raising concern there was
overreporting of vulnerability. These concerns were supported by clinical evidence provided by
medical professionals as part of a second opinion pilot, The views of expert clinicians suggested that
in many cases the methodologies employed across the external medical reports which were subject
to a second opinion were below an acceptable standard, both in terms of their approach to
establishing symptoms and forming a diagnosis.
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This led to a programme of work including the introduction into the AAR policy of standards to
provide additional guidance on the consideration of external medical reports on 25 May 2021.
However, Home Office staff making detention decisions are not clinical experts and given the
findings of the initial pilot, it was considered that there could be value in introducing additional
clinical input into decision making. The Home Office continues to consider there to be value in
additional clinical input to assist decision making which is why it has been clarified in the AAR
Statutory Guidance that second opinions can be sought on professional evidence provided in
relation to those in detention.

Q14: The submission states that the Home Office has data on the on operation of the earlier version
of the second opinion policy — could you share this with the Committee?

A14: This information is internal data, and has not been through the rigorous analytical process
required of Home Office published statistics:

e The second opinion policy was in force from 20™ June 2022 to 12" January 2024. During that
time, the Detained Medical Report Team (DMRT) who administered the operational side of
the policy received 199 external medical reports/MLRs

e Ofthose 199, 47 MLRs were referred into the second opinion process for a report to be
prepared

e Of those 47, 30 second opinion reports were completed

e The average time taken to produce a second opinion report from receipt of the original MLR
was 10 working days, with only 1 second opinion report taking over 15 working days to be
completed (16 days)

e The outcome for the 30 cases for which a second opinion report was written, resulted in 14
releases and 16 cases where detention was maintained. Reasons for release varied, including
bail being granted at Tribunal, or by the Secretary of State where detention decisions were
reviewed and removal timescales reassessed. Though detention was maintained in 16 cases,
all but 2 were later released when detention was subsequently reviewed. The remaining 2
people were removed following the receipt of a second opinion report according to the data
provided by DMRT.

e Of the 199 MLRs received, 195 failed to meet the standards set within the AAR guidance.
This includes 29 of the 30 cases for which a second opinion report was completed

Q15: Is it the case that, when the previous second opinion policy was operating, a “a large
proportion” of migrants were anyway released from detention (in effect, the original MLR
assessment was accepted)

A15: 28 of the 30 people who entered the interim second opinion process were ultimately released.
However, this does not mean that the original MLR assessment was accepted. Reasons for release
varied, including bail being granted at Tribunal, or by the Secretary of State where detention
decisions were reviewed and removal timescales reassessed. In every case, where a person is
detained for the purpose of removal, detention can only remain lawful where there is a realistic
prospect of removal within a reasonable timescale. Whilst vulnerability is a factor in all decisions
regarding detention, where the statutory purpose of detention can no longer be satisfied, release
will be authorised, regardless of vulnerability. The fact that migrants were released during the period
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in which the interim second opinion policy was in operation is evidence that other safeguards in the
system are working effectively.

Q16: The submission argues that the second opinion policy will cause delay to a migrant’s detention
review, will prolong the period of detention, and will put migrants through a potentially re-
traumatising process. How is prolonging the period of detention justified in the case of people who
are confirmed as vulnerable?

A16: In cases where a second opinion is sought, detention will normally continue for a short period
pending the completion of that process. The time taken to obtain and consider this evidence is
considered appropriate in order to make a fully informed decision under the adults at risk policy.
However, the AAR Statutory Guidance is clear that whilst a second opinion is pending, consideration
should be given to the needs and circumstances of the person in detention in view of the evidence
submitted. Also, caseworking actions (including statutory detention reviews) will continue normally
in the interim and consideration will be given to whether continued detention remains appropriate
in light of any change in circumstances before the second opinion report is completed. Being
considered vulnerable under the policy does not automatically lead to release. As with all decisions
that are made under the AAR policy, other factors than vulnerability are considered when deciding
whether detention is or remains appropriate, such as public protection concerns, immigration
compliance and (where the purpose of detention is to remove the person) expected timescale to
removal.

Q17: How will the additional periods of detention compare to those specified in Rule 35 of the
Detention Centre Rules?

A17: The second opinion process serves a different purpose to Detention Centre Rule 35. Under Rule
35, General Practitioners (GPs) working in Immigration Removal Centres are required to the report
to the Home Office on the case of any detained person:

e whose health is likely to be injuriously affected by continued detention or any conditions of
detention

e suspected of having suicidal intentions

e for whom the GP has concerns that they may have been the victim of torture.

The purpose of Rule 35 is to ensure that particularly vulnerable individuals are brought to the
attention of those with direct responsibility for authorising, maintaining and reviewing detention.
Reports raised under Rule 35 are considered by a single team within the Home Office, independent
from detained casework commands. The team considers whether or not continued detention
remains appropriate based on the individual circumstances of the case and in line with the Adults at
Risk in Immigration Detention Policy and general detention policy. The decision is then relayed to
the individual within 2 working days of receipt of the report.

An external medical report or MLR is normally submitted through a detained person’s legal
representative, and may cover any type of health-related information. In cases where a second
opinion is sought, the additional period of detention is subject to strict timescales which will be
detailed in the caseworker guidance. Internal data taken during the period of the interim second
opinion policy suggests that the average time taken to complete a second opinion, from the date
that the original external medical report was received, was 10 working days.

Q18: How is the “re-traumatisation” justified?
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A18: No detained person is required to undergo a second opinion assessment. However, we are not
ignorant of this potential impact for those who have experienced traumatic events. All second
opinion assessments are conducted by an experienced, appropriately-qualified doctor, who will take
this into account and proceed with the assessment accordingly.

Q19: If the MLR and the second opinion do not agree, what is the process for making a decision on
detention? Will this be resolved by the caseworker and, if so, are they appropriately qualified to
assess differing medical opinions? Will there be an (explicit or implicit) assumption that the second
opinion doctor’s assessment is more accurate than the MLR?

A19: All detention decisions regarding vulnerable people are made in accordance with the adults at
risk policy. Home Office decision makers are not clinicians and are not required to make clinical
judgements. The caseworker guidance will be clear that care must be taken where a decision maker
is required to evaluate conflicting medical evidence. Any decision to accept one clinical view over
another must rely upon the rationale that underpins that clinical view and must be clearly presented
as the view of that clinician. Any assumption (explicit or implicit) that the second opinion doctor’s
assessment is more accurate is not accepted.

Q20: The submission suggested that the Home Office doctor’s assessment may be less thorough than
the MLR’s, and quoted a recent Tribunal case in which this was the judge’s conclusion
(PA/01203/2023). Is this your view?

A20: The Home Office doctor’s assessment is subject to the scope of their professional remit. They
are not required or qualified to comment on matters beyond that. This fact is clearly reflected in the
findings of the Tribunal at paragraph 42 “...the differences in the reports are not material because
(the Home Office contracted doctor) cannot comment on the appellant’s scarring...”.

The adults at risk and second opinion caseworker guidance will be clear that different weighting
should normally be attributed to medical evidence depending on the method of assessment. Where
the method of assessment has presented limits to what the doctor can state with confidence (for
example where the assessment is by virtual means or on papers alone), this limitation must be
clearly stated within the report. The weight attributable to those points should then be treated
accordingly.

Brook House Inquiry

Q21: Why is the AAR guidance being amended now, before the Government has reviewed the AAR
policy in light of the findings of the Brook House Inquiry?

A21: A judgment was handed down by the High Court in January 2024 which found the Home
Office’s interim second opinion policy to be unlawful. This led to the immediate withdrawal of the
second opinion policy. The AAR Statutory Guidance has been amended now to include provisions
that place the use of second professional opinions to inform detention decision-making on a
statutory footing to enable a Second Opinion policy to be re-introduced as soon as possible as the
Home Office continues to consider there to be value in having access to additional clinical evidence
when external medical evidence is received in relation to those in immigration detention.

The Government has considered the findings of the Brook House Inquiry and the Government’s
response to the Brook House Inquiry was published on 19" March 2024.

28



Q22: The Chair of the Brook House Inquiry has suggested? that the changes to the AAR guidance are
“a move in the opposite direction from what | have suggested is needed”? Do you agree? If not, why
not?

A22: The Government has considered and responded to the findings of the Brook House Inquiry and
the commitments made in the response will continue to be upheld. We do not agree that these
changes to the draft revised AAR Statutory Guidance are a move in the opposite direction from what
is needed. The Adults at Risk policy remains a key safeguard for vulnerable people in and being
considered for detention. The Government is clear in its response that detention is and will remain a
fundamental element of the immigration system. Detention reform is ongoing, including a wider
review of the Adults at Risk policy and Detention Centre Rules 34 and 35. The changes made to the
AAR Statutory Guidance at this time are separate from the wider review of the Adults at Risk policy
and Detention Centre Rules 34 and 35.

Q23: Is it likely the AAR guidance will be revised again following full consideration of the Inquiry’s
findings?

A23: A wider review of the Adults at Risk policy (and Detention Centre Rules 34 and 35) is currently
ongoing. The findings of the Brook House Inquiry and other independent scrutiny reports will be
considered as part of this review in line with the Government’s response to these reports. Following
this wider review of the policies, the AAR Statutory Guidance may be revised again and the findings
of the Inquiry would be considered in making any changes.

10 May 2024

1 House of Commons Home Affairs Committee, ‘Oral evidence: Brook House’, HC 717 (1 May 2024):
https://committees.parliament.uk/oralevidence/14734/pdf/ [accessed 13 May 2024], Q4.
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