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Instruments reported

At the Committee’s meeting on 16 December 2020 it scrutinised a number of
instruments. It was agreed that the special attention of the House of Commons
should be drawn to one of those considered in accordance with Standing Orders. The
instrument and the grounds for reporting it are given below. The relevant departmental
memorandum is published as an appendix to this report.

1 S.1. 2020/1293: Reported to draw attention to the Explanatory
Memorandum

Income Tax (Exemption of Minor Benefits) (Coronavirus) Regulations 2020

1.1 The Committee draws the special attention of the House of Commons to paragraph
3.1 of the Explanatory Memorandum to these Regulations.

1.2 These Regulations, which are subject to the negative resolution procedure, exempt
the provision of coronavirus antigen tests to employees from charge to income tax as a
benefit. The exemption applies from 8 December 2020 to 5 April 2021. The Explanatory
Memorandum explains that for the period 6 April 2020 to 8 December 2020, “HMRC
will exercise its collection and management discretion, and will refrain from collecting
any income tax and National Insurance contributions (NICs) due” (para. 3.1). The
Committee asked the Department to justify the proposals for non-collection of tax by
reference to the parameters identified by the House of Lords in R. (Wilkinson) v Inland
Revenue Commissioners [2005] UKHL 30 (which limited the previous practice of granting
informal extra-statutory concessions). In a memorandum printed as an Appendix, the
Department distils principles from Wilkinson, and asserts that they permit the exercise
of a “managerial discretion” not to collect tax owed for “a temporary period pending
the exemption now provided by this instrument”. The Committee broadly accepts the
Department’s formulation of the principles distilled from Wilkinson, and in particular
agrees that Wilkinson preserved HMRC’s discretion not to undertake uneconomic or
otherwise impracticable collection of tax. But the Committee does not accept that this
is such a case. If the exemption requires prospective legislation as provided by this
instrument, then the retrospective exemption requires legislation too, which could be
provided easily enough by way of a short provision in the next Finance Act, backdated
to the date of the announcement of the exemption in the normal way. The Committee
reported in its First Report of Session 2019 in relation to S.I. 2019/1237 to the effect that
if legislation requires tax to be paid, HMRC cannot lawfully avoid collecting it simply on
policy grounds: this case too is in essence a policy decision to grant exemption from a tax,
rather than a decision that collecting it would be uneconomic or otherwise impracticable,
and it should be implemented by legislation. The Committee accordingly draws the
special attention of this House to paragraph 3.1 of the Explanatory Memorandum.
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Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report,
none of which was required to be reported.

Annex

Instruments subject to annulment

S.l. 2020/1383 Double Taxation Dispute Resolution (EU) (Revocation) (EU Exit)
Regulations 2020
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Appendix

S.1. 2020/1293

Income Tax (Exemption of Minor Benefits) (Coronavirus) Regulations 2020

1. Inits letter to HM Treasury of 2 December 2020, the Select Committee requested a
memorandum on the following point:

Justify, by reference to the discretionary parameters identified by the House of
Lords in Wilkinson [2005] UKHL 30, the proposals for non-collection of tax
expressed in paragraph 3.1 of the Explanatory Memorandum.

2. This memorandum has been prepared by Her Majesty’s Revenue and Customs
(HMRC) on behalf of HM Treasury.

3. Under the provisions of a number of pieces of legislation (including section 5 of the
Commissioners for Revenue and Customs Act 2005, which transferred collection and
management functions already contained in other existing legislation, and other later
legislation giving the Commissioners for HMRC additional collection and management
functions) HMRC have responsibility for the collection and management of revenue,
including taxes, duties and National Insurance contributions.

4. 'The House of Lords decision in Wilkinson forms part of a broader body of case law
in this area. That case built on principles identified in a number of earlier cases, notably
Vestey v IRC (Nos 1 and 2) [1980] AC 1148 and R v IRC Ex p National Federation of Self-
Employed and Small Businesses Ltd [1982] AC 617.

5. The following principles can be derived from this line of cases. Collection and
management amounts to a wide managerial discretion as to the best means of obtaining
for the exchequer from the taxes committed to HMRC’s charge, the highest net return that
is practicable having regard to the staff available and the cost of collection. The discretion
extends to the formulation of policy in the interstices of the tax legislation, dealing
pragmatically with minor or transitory anomalies, cases of hardship at the margins or
cases in which a statutory rule is difficult to formulate or its enactment would take up a
disproportionate amount of parliamentary time.

6. The exercise of the discretion referred to in the Explanatory Memorandum is founded
on these principles—covering a temporary period pending the exemption now provided
by this instrument.

Her Majesty’s Revenue and Customs

8 December 2020
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Formal Minutes

Wednesday 16 December 2020

Virtual Meeting
Members present:
Jessica Morden (in the Chair)
Dr James Davies John Lamont
Paul Holmes Liz Twist
Draft Report, proposed by the Chair, brought up and read.
Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1.1 to 1.2 agreed to.
Annex agreed to.
A Paper was appended to the Report as an Appendix.
Resolved, That the Report be the Twenty-Eighth Report of the Committee to the House.

Ordered, That the Chair make the Report to the House.

[Adjourned to a day and time to be fixed by the Chair.
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