[bookmark: _GoBack]Written evidence from the Law Commission of England and Wales

1. We are grateful for the invitation to appear before the Justice Committee to update you on our work. This submission provides background information and briefly identifies some areas that the Committee might be interested in. We focus upon:

· The current work of the Commission, in particular areas we have been working on during the past 12 months
· The restructuring of the Law Commission Budget
· The 14th Programme of Law Reform
· The recently published Report on the Economic Value of Law Reform
· Implementation of Law Commission reports
· Response to Covid-19
· Diversity
· Our work on the international stage

2. During the past 12 months

· We have published fifteen reports, consultation and scoping papers, including a significant number during the Covid-19 Pandemic.
· We have published a report from independent economists which concludes that five of our most recent projects generate a net present benefit over 10 years exceeding £3 billion, and that the 11 projects they examined will positively affect the lives of 27 million individuals. 
· We have appointed two new Commissioners: Professor Sarah Green who is Commissioner for Commercial and Common Law and Professor Penney Lewis who is Commissioner for Criminal Law. Professor Nicholas Hopkins has been reappointed for a further five year term.
· We have entered into a new funding arrangement with the Ministry of Justice which places the Commission on a far stronger footing than hitherto, and which will enable us to serve Government, the economy and society more effectively in the future. 
· We have taken the decision to launch a new Programme of work (the 14th Programme) which we will be seeking to agree with Government over the next 12 to18 months. 

3. We annex the following documents:

· Memorandum of Understanding between the Law Commission and Lord Chancellor (on behalf of Government) concerning the Law Commission funding model; and
· Summary: Economic Value of Law Reform.

The Current work of the Law Commission 

4. Along with other organisations it has been humbling to see how individuals, businesses and many parts of the public sector have responded to the challenges presented by the Covid-19 pandemic. The Law Commission moved into remote working about 10 days before the rest of Whitehall.  This enabled us to ensure a smooth transition and to ensure the provision of support to our staff, including practical help and access to mental health advice and support. Our priority remains to support our staff and to continue with our important work.

5. [bookmark: _Hlk56415823]During the Covid-19 pandemic the Commission has been exceptionally productive.  We have published fourteen reports, consultations and scoping papers since March: 

· Intermediated Securities (Scoping Paper)
· Search Warrants (Report)
· Hate Crime (Consultation Paper)
· Confiscation (Consultation Paper)
· Online Abuse (Consultation Paper)
· Weddings (Consultation Paper)
· Protection of Government Data (Report)
· Consumer Sales Contracts: Transfer of Ownership (Consultation Paper)
· Residential Leasehold: Commonhold (Report)
· Residential Leasehold: Enfranchisement (Report)
· Residential Leasehold: Right to Manage (Report)
· Employment Law Hearing Structures (Report)
· Electoral Law (Report)

6. We continue to work on many existing projects:  

· Corporate Criminal Liability
· Smart Contracts
· Digital Assets
· Misconduct in Public Office
· Non-Consensual Intimate Images
· Surrogacy
· Weddings
· Planning Law in Wales
· Automated Vehicles
· Devolved Tribunals in Wales
· Conservation Covenants (implementation support)

7. Additionally, to assist Government, we are undertaking preliminary work that will be necessary to bring forward new legislation if Government accepts our recommendations in our Reports on Residential Leasehold and Commonhold. At Government’s request, we are also reviewing and updating our draft legislation on two earlier reports “Making Land Work” and “Termination of Tenancies for Tenant Default (forfeiture)”.

8. We are in negotiation with the Welsh Government and UK Government Departments on a number of possible new projects. 


Background
9. [bookmark: _Hlk56415803]The Law Commission is a statutory, independent, body created by the Law Commissions Act 1965. This created the Law Commission of England and Wales and the separate Law Commission of Scotland. The Law Commission is an Arm’s Length Body, under the auspices of the Ministry of Justice.  

10. Our statutory remit is, in substance, to keep the law of England and Wales under review and to recommend reform where it is needed. The guiding principle of our law reform work is to ensure that the law is fair, modern, simple and as cost-effective as possible. For the law to be fair, it must be capable of being understood by the courts, legal practitioners and members of the public.

11. [bookmark: _Hlk56416016]The Commission is chaired by The Rt Hon Sir Nicholas Green, a Court of Appeal Judge. There are four other Commissioners:

· Professor Sarah Green, Commercial and Common Law
· Professor Nick Hopkins, Property, Family and Trust Law
· Professor Penney Lewis, Criminal Law
· Nicholas Paines QC, Public Law and the Law in Wales

12. The Commissioners are supported by the staff of the Law Commission. The staff are civil servants and are led by a Chief Executive. We are also fortunate to have Parliamentary Counsel seconded to the organisation. They provide specialist high quality advice and draft legislation to accompany Commission recommendations. We also have an in-house economist to ensure that the likely impact of our proposals is fully understood.

13. The Commission presently comprises about 65 individuals.  The vast majority are frontline legal staff. We have a very small corporate support team. This corpus of lawyers is unique across Government and represents a real focus of very specialist law reform skills which cover not just the ability to delve very deeply into complex and novel issues of law and policy but also: deep knowledge of consultative techniques; experience of working across Whitehall; knowledge of comparative legislative techniques; knowledge of Parliamentary procedure; experience of working with Parliamentary Counsel in implementation. The ability to develop and retain this body of specialist lawyers is fundamental to our ability to continue to produce high quality work.

14. The Chair, Commissioners and Chief Executive meet as a Board on a monthly basis. The Board has 3 non-executives selected because of their tremendous breadth of experience: Bronwen Maddox (Director of the Institute for Government); Baroness Ruth Deech (Cross-Bench Peer); and Joshua Rozenberg QC (Hon) (legal commentator and journalist).

15. We tackle any area of law that is suitable for consideration by an independent body of legal policy experts. Our work ranges from the highly technical (for example the consolidation of sentencing law) to the formulation of new legal approaches to high-profile social policy issues, for example our review of hate crime laws. 

16. A new and important area of work involves the design of laws to support emerging technologies in a digital world which increasingly uses AI. For example we are presently working on our third consultation paper on automated vehicles. In this project we are creating a legal and regulatory regime to embrace a technology that is not yet brought to fruition and problems that have not yet materialised. A recent report by the joint Government/industry body which is working on this project described our work as central to the unlocking of a market which could be worth as much as £60 billion to the economy by 2030. 

17. The Commission does not take on projects which are essentially political in nature.  These would include areas where a Government has a strong view which it wishes to see implemented. What is “political” will vary from time to time and we work closely with Government to identify projects which are suitable for the attention of an independent and objective, evidence-based organisation. To this extent we supplement the work of the executive.  

18. Our independence and impartiality are fundamental to how we work. It means that the public and stakeholders can be confident that our consultations will be genuinely open, that we will try to achieve consensus where possible, and that our proposals will be free from political bias. The Commission is wedded to the principle of genuine and intense public consultation with the widest possible audience. We will frequently modify and change our initial proposals in the light of responses to our consultations.  

Financial Model
19. The Committee will recall that upon our last appearance in July 2018 we raised concerns about our funding position. The budget allocated to us by the Ministry of Justice had been cut by over 50% between 2010 and 2018.  In consequence we were increasingly having to pursue income-generating projects from Government Departments to supplement our core funding.  This has many potentially adverse effects upon the efficiency of the Commission. For example, it placed limits on the number of key staff whom we could employ on permanent contracts leading to a loss of highly skilled law reform lawyers.

20. The letter to the then Lord Chancellor from the Chair of the Justice Committee, sent in July 2018, was influential in enabling the Law Commission to embark upon a dialogue with the Ministry of Justice about the most efficient way for the Commission to be financed. 

21. The concerns of the Justice Committee were later echoed in the Tailored Review of the Commission published in 2019 which recommended that:

With a view to maintaining the independence and capability of the Law Commission, the MoJ ALB Centre of Expertise, Finance Business Partners, Policy Sponsors and the Law Commission should conduct a review of the current funding model and other funding arrangements to ensure that the Law Commission’s funding model is sufficiently robust.

22. In interviews with stakeholders during the review, the arrangements which we were then working under were identified as giving rise to a perception that the Commission’s independence has been compromised. The review thus noted:
 
… the perception that the current funding model is incentivising the Law Commission away from pursuing those projects of most importance and towards those which are the most able to pay.

23. Since then the Commission has engaged in positive and constructive discussions with the Ministry of Justice, including direct engagement with the Lord Chancellor and his Ministerial Team. This has led to the agreeing of a new Memorandum of Understanding between the Ministry of Justice and the Law Commission. We are grateful to the Lord Chancellor and to everyone at the Ministry for the principled and pragmatic approach adopted to resolving these issues. 

24. The existence of this Memorandum was made public on 23 November.

25. In summary, the Law Commission will no longer rely on income generation from Whitehall Departments to supplement its core funding from the Ministry of Justice. Instead, the Law Commission will receive its entire operating budget from the Ministry direct. This budget should be sufficient for all five Statutory Commissioners to be fully utilised. The aim of this new model is to give the Commission financial stability, enabling it to operate more strategically, applying its resources to law reform priorities and having capacity to identify new areas of work. 

26. The Ministry of Justice expects to recharge other Government Departments to recover the marginal cost of Law Commission work. There is however provision for projects recognised to be strongly in the public interest to proceed where, despite efforts, they do not attract funding from another Government Department.

27. The new model recognises core principles which flow from the Law Commissions Act 1965. The Commission should:

· Remain truly independent 
· Maintain objectivity, transparency through consultation and high-quality output
· Adopt a forward-looking approach, proactively assessing future law reform need
· Deliver priorities on behalf of all of Government
· Undertake law reform based on need
· Maintain the required skill base and promote diversity

28. The new model describes how the Ministry of Justice should support efforts across Government to ensure greater awareness of the Commission’s work.  

29. We value this commitment and look forward to working with the Ministry to highlight the value the Commission can add in helping to shape and support Government priorities. 

30. The present Law Commission budget is circa £4.9m[footnoteRef:2].  We have calculated that a sustainable budget going forward is circa £4.4m. The Law Commission is due to receive a budget of £4.4m in 2021-22. This therefore represents the approximate running cost of the Commission in 2020-21 under the existing model based on recovering costs from Whitehall Departments direct. The new model does not increase our budget but, rather, more efficiently allocates and administers our existing budget.  [2:  	The present budget includes the funding of an unusually large team working on 	reform of residential leasehold. ] 


14th Programme of Law Reform
31. Every few years, in accordance with its statutory obligations under the Law Commissions Act 1965, the Law Commission undertakes public consultation with a view to submitting to the Lord Chancellor a draft Programme of Law Reform. 

32. Our 13th Programme was agreed in December 2017. Given the seismic changes which have happened in the intervening period we believe the time is right to consult again with a view to agreeing a 14th Programme. 

33. We are actively seeking initial ideas for law reform projects. We are starting with an informal process of discussions with Government and others with whom we regularly work which will last until the first part of 2021. We will then test wider opinion as part of the more formal 14th Programme public consultation. 

34. This is a significant undertaking. We received 1,315 responses to our 13th Programme consultation suggesting 222 unique subject areas, all of which have to be carefully assessed alongside our ongoing project work. We hope formally to submit a draft Programme to the Lord Chancellor in the first part of 2022. 

35. If pressing law reform priorities emerge before then, we are always able to take on such projects as Ministerial references outside our Programme.

36.  Programme should contain a broad range of work. At one end of the spectrum, the Commission has a strong reputation for considering largescale technically complex areas of the law (such as Planning Law in Wales). These specialist projects are often not a primary focus for Government departments but are widely recognised as in need of thorough overhaul. 

37. As recent circumstances demonstrate, issues which may once have been low priority can suddenly become important and high-profile. It is therefore vitally important that the Commission retains the capacity to address areas of the law which are not a priority for Government, but which still offer significant benefits to wider society.

38. At the other end of the spectrum, recent projects on hate crime, harmful online communications, weddings and surrogacy demonstrate that we also work on areas of the law which will be important for any Government. Our independence and impartiality, and the intensity of our consultative process, is a key asset when building consensus on sensitive issues. Given the enormous pressures which operate upon Government, the fact that we can take on projects of this nature should continue to be of real practical value. 

39. We are not limiting ourselves in terms of the scope of potential 14th Programme projects. However, we have taken a provisional view that there could be common themes which sit behind many projects we take on as part of the 14th Programme. For example:  

Emerging technology: The Commission has traditionally been associated with reform of existing laws. More recently we have begun to develop real expertise in designing legal frameworks that anticipate and confront future problems. For example, we are part way through a project to design a legal framework which will support the safe roll-out of automated vehicles. We are also looking at the law around digital assets. In the future there will be a clear need for law to reflect developments such as artificial intelligence and the use of algorithms in law and the commercial significance of digital assets. We are keen to hear ideas from stakeholders about areas of the law in which emerging technologies will require re-evaluation of existing and future laws. 

Leaving the EU: Now that we have left the European Union, it is essential that as an outward-looking nation we demonstrate to the world that this is a great place in which to live, work and invest. Clarity, modernity and accessibility of the law will help ensure that legal services are at the forefront of enhancing the UK’s competitiveness. People around the world respect the UK’s legal expertise. In 2015, Britain exported at least £4.9 billion of legal services, which are worth £26 billion annually to the economy. Our sound legal framework provides legal certainty and efficiency for businesses that establish themselves here and keeps us firmly in the top 10 economies for global competitiveness. However, there are pressures from other jurisdictions and the law must keep pace if we are to maintain and strengthen our standing internationally. We welcome ideas about areas of retained European law which should be reformed, rather than simply being reabsorbed unchanged into domestic legislation.

The environment: There is widespread domestic and international interest which promotes environmental best practice, and this will affect many aspects of law reform in myriad ways. We are keen to hear whether there may be legal barriers which might be restricting the adoption of greener initiatives.

Legal resilience: Covid-19 has demonstrated a number of areas of the law which are outdated and in need of reform. When strong law was required to meet the challenge it proved wanting because it lacked sufficient flexibility to meet the change of circumstance. The inflexibility of aspects of the laws relating to weddings, wills and commercial documents are illustrations. We are interested in hearing of other examples. Ensuring that the law is resilient enough to cater for exceptional circumstances should be an important aspect of our future work. We must not only react to immediate priorities, but we must also take a longer-term view to ensure that the law is capable of better responding to the unexpected.

Simplification: A founding principle of the Commission is the simplification of law, whether through codification or consolidation. Such work, sadly, has fallen out of vogue over the last few years, but there are signs that its value is again being understood. This is especially so in Wales, where a new, streamlined, Planning Code based on our recommendations will radically simplify planning laws. The Sentencing Code, which applies across England and Wales, will save up to £250 million over 10 years, and Government has also responded positively to our recommendations about simplification of the Immigration Rules. We are interested in hearing about ideas where simplification of the law can bring about real and lasting benefits to individuals or organisations.

40. We hope that by consulting widely on these themes we can ensure that our work in the 14th Programme will support individuals and organisations as they adapt in this period of deep social, technological and political change. 

Economic Value of Law Reform

41. In autumn 2018, the Commission embarked on an ambitious project to evaluate the economic value of law reform. We commissioned two independent economists to take a broad-ranging look at the costs and benefits of law reform projects and to produce a report of their findings. 

42. The economists undertook a “contribution analysis” to explore whether intended outcomes have or have not been achieved, examine how and why change has happened and assess the contribution of a project to change. Contribution analysis is an established tool for assessing impact. It is used in situations where experimental and quasi-experimental designs (for example, randomised control trials) are not feasible or practical. The research looked at a number of distinct areas which can lead to economic benefit, for example: harm prevention; improved wellbeing; technology driven growth; efficiency gains; rule of law; access to justice etc.

43. The projects reviewed by the economists touched, in a positive manner, the lives of over 27 million individuals. Both the summary and the full report provide compelling evidence of the benefits of good law reform. It is a feature of virtually every project that we have worked upon that its costs represent a miniscule fraction of the benefit which ensues. A typical law reform project costs considerably less than £500k to run from start to finish. But five of our recent projects have a net present value exceeding £3 billion over 10 years. Our work to design a legal and regulatory framework for automated vehicles is said by Government and industry to be an essential precondition to the unlocking of a market estimated to be worth about £60 billion in the UK alone by 2030.

44. The findings are, we think, significant in terms of demonstrating the value of law reform and we hope that this work, the first of its type ever undertaken internationally, so far as we are aware, will help to persuade those who need persuading that ensuring the law is modern, fair, simple and cost-effective greatly benefits the economy. 

Implementation
45. Since 1965, a period of 55 years, the Commission has produced 242 law reform reports. Of these, approximately two thirds have been accepted and our recommended reforms implemented in whole or in part. Only a tiny fraction have been explicitly rejected by Government. There are many reasons why recommendations are not taken forward, for example a lack of Parliamentary time or a change of Ministerial priorities. 

46. The Commission is determined to ensure that its work is relevant. In the period 2010 to 2017 we produced 47 reports of which only two have been rejected. Between 2014 and 2018, out of 35 reports, 13 have been or are being implemented (either in part or in full). A further 12 have been accepted. None have been rejected. Interestingly, six of the 10 reports pending a government response are criminal law reports: Kidnapping; Fitness to Plead; Contempt of Court: Court Report; Offences Against the Person; Public Nuisance; and Criminal Records Disclosure. Other reforms are in the course of being implemented. Our recommendations for a new scheme of Conservation Covenants are being considered in Committee in the House of Commons as part of the Environment Bill, and Government has recently published a consultation on proposals by the Family Procedure Rules Committee that would implement recommendations in our report on the Enforcement of Family Financial Orders.

47. Legislative implementation is, for obvious reasons, an important measure of success. However, it is not the only measure. The Commission will always consider whether non-legislative methods of implementation are appropriate. For instance, in our recent report on electronic signatures (an issue of considerable practical interest to business), the Commission, after considerable deliberation, decided that development of the law could be achieved without legislation and in particular through organic development in the case law of the courts. The Commission therefore produced a short restatement of the law in the final report. We also suggested that a working group of relevant interests be instituted to consider the issue. This recommendation has been taken forward and there are plans for a working Committee chaired by a High Court Judge to be convened to take this forward. 

Response to Covid-19

48. We recognise that, compared to many organisations, the direct impact of Covid-19 on the Law Commission has been relatively minimal. The Commission shifted swiftly to becoming a virtual organisation and we have done all we can to support our staff to continue to deliver, while looking after their wellbeing.

49. Although the Commission has adapted well, the absence of an ability to engage on a direct, face to face, basis with consultees has been felt. We have also felt the inability to communicate directly with Whitehall and Parliament, which is an essential everyday part of our modus operandi. We are very conscious of the fact that some of our present projects concern more marginalised sectors of society.  

50. During the pandemic, we have obviously been unable to continue with in-person consultation events, so have devised alternatives using Microsoft Teams. We have designed two broad types of events: (1) Events with members of the public; (2) Stakeholder roundtable events. Across both event types, we worked to replicate the strengths of our ‘offline’ events whilst maximising the benefits from online events. We have drawn up our own guide to how we should go about digital consultation. We have worked very hard to develop new ways of working. 

51. We hope (and expect) in due course to merge all that we have learned with more traditional law reform processes to emerge stronger that before. This is unchartered territory. We will continue to adapt how we run these online consultations as we learn more about what works best. In a post-Covid world, we imagine that online consultation events will still be used, alongside the more traditional in-person events.

Diversity

52. Since our last appearance we have focused a considerable amount of attention on diversity and inclusion issues. We have launched – and intend shortly to relaunch – schemes designed to broaden the pool of applicants who may consider applying for future Commissioner roles. We will broaden the remit by including those who may wish to seek a lawyer role at the Commission. We have also strengthened our longstanding outreach programme for Research Assistants, focusing our attention on universities who have a higher proportion of students from under-represented backgrounds.

53. We are determined to avoid complacency. There is more we want to do, including using our public profile to offer work experience opportunities to those from under-represented backgrounds. We are also exploring how we can strengthen our approach to Equality Impact Assessments, making better use of them to improve our engagement with marginalised communities. In turn, this will help us to consider a more diverse range of views when making law reform recommendations. 

Our work on the international stage

54. The Commission has always worked hard to learn from and support those from other jurisdictions with an interest in law reform. We have routinely hosted international delegations and have also hosted placements through the Commonwealth Association of Law Reform Agencies and the Institute for Advanced Legal Studies. We are also sometimes invited to discuss law reform with other jurisdictions. For example, in late October 2019 Sir Nicholas Green visited Malaysia to discuss the benefits of an independent law reform agency. During his visit the Government in Malaysia announced the creation of a Law Commission. We have also started to engage more with other Law Commissions to discuss areas of common legal interest so that we can stay at the forefront of legal developments overseas. For example, we are exploring ways of enhancing cooperation with the US and Singapore. 

55. There is more we would like to do in this area because we recognise that strong international relations help to support the rule of law, capacity building and sharing of good practice. 


Law Commission
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