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Twenty Eighth Report

COVERT HUMAN INTELLIGENCE SOURCES (CRIMINAL
CONDUCT) BILL

There is nothing in this Bill which we would wish to draw to the attention of
the House.

DOMESTIC ABUSE BILL: GOVERNMENT RESPONSE

2. We considered this Bill in our 21st Report of this Session.! The Government
have now responded by way of a letter from Alex Chalk MP, Parliamentary
Under Secretary of State for Justice, and Baroness Williams of Trafford,
Minister of State at the Home Office. The response is printed at Appendix 1.

1 21st Report, Session 2019-21 (HL Paper 117).


https://publications.parliament.uk/pa/ld5801/ldselect/lddelreg/117/11702.htm
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APPENDIX 1: DOMESTIC ABUSE BILL: GOVERNMENT RESPONSE

Letter from Alex Chalk MP, Parliamentary Under Secretary of State for
Justice, and Baroness Williams of Trafford, Minister of State at the Home
Office, to the Rt Hon. Lord Blencathra, Chair of the Delegated Powers and
Regulatory Reform Committee

Thank you for your report following the Committee’s scrutiny of the provisions of
the Domestic Abuse Bill (“the Bill”). The Government has carefully considered
the Committee’s recommendations and our response is set out below.

The Committee’s recommendations

The Committee has made recommendations in relation to clause 63 of the Bill.
Clause 63 inserts new provisions into the Matrimonial and Family Proceedings Act
1984 relating to the prohibition, in certain circumstances, of cross-examination in
person in family proceedings. Clause 63 contains three delegated powers allowing
the Lord Chancellor to make regulations in relation to the following:

e New section 31R(5): the definition of a “specified offence”.
e New section 31S(4): the definition of a “protective injunction”.
e New section 31T(3): the definition of “specified evidence”.

The Committee has recommended that the content intended for those regulations
be set out in the Bill itself. The Committee’s reasons for this recommendation are:

e The Government has indicated that it has already made up its mind in
relation to the contents of the regulations.

e The need to keep the definitions up-to-date in future can be achieved by use
of a Henry VIII power (allowing amendment of the primary legislation by
regulations made by statutory instrument by affirmative procedure), rather
than by a delegated power to make regulations by negative procedure.

Government response

The definitions will be in the form of lists. The Committee reasoned that lists
such as those contemplated by the three delegated powers, can be included in
secondary legislation, or in primary legislation where the Government’s mind is
made up. The Committee concluded that the Government’s mind was made up
and therefore recommended including the lists in the Bill.

The Government has been clear that our intention for the delegated powers at
clause 63 is that the meaning of “specified offences”, “protective injunctions”
and “specified evidence” will broadly mirror existing lists in the legal aid regime.
However, there is still assessment to be done as to whether the precise and
voluminous detail of the existing lists should feature identically in the context of
the

prohibition of cross-examination in person, or whether minor adjustments may
be desirable or required. In addition, the existing lists comprise considerable
detail and complexity — often running to many pages of secondary legislation --
which the Government wishes to ensure it has considered properly in the context
of the prohibition on cross-examination in person provisions. The Government
also intends to carry out engagement with stakeholders in the domestic abuse
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sector in relation to the list of specified evidence of domestic abuse to ensure it is
appropriately broad, up-to-date, and achieves the aims of the bill.

Relatedly, the Government considers that the length and detail of these lists
are of a type conventionally and generally considered appropriate for secondary
legislation,? and indeed there is precedent for this approach. The list of specified
evidence of domestic violence used in the legal aid regime for the purposes of
establishing eligibility for civil legal aid is set out in the Civil Legal Aid (Procedure)
Regulations 2012 (SI 2012/3098), made under the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (“the LASPO Act”). The list was originally
contained in regulation 33(2) but was subsequently moved to a schedule given
its length and complexity. It currently runs to over three pages and includes 22
paragraphs. Similarly, the non-statutory list of specified offences published by
the Lord Chancellor under section 2 of the LASPO Act and referred to in SI
2012/3098, runs to 14 pages.

It is also generally considered that detail of this nature is appropriate for secondary
legislation where it is anticipated it may change in future.’? The Committee has
recognised the need for change and proposed that if the lists are included in
primary legislation, a Henry VIII power could be included to amend the lists.
The Government considers, however, that it is consistent with precedent, and
an appropriate use of delegated legislation (particularly given the Government’s
need still to consider further finer detail) that these lists be specified in secondary
legislation in the first instance.

It has always been the Government’s intention that all three definitions
(which together make up the automatic “triggers” for the prohibition on cross-
examination in person) should be contained in one document. It is vital that these
lists are easily accessible, particularly for victims and self-represented litigants in
the family courts. We consider that laying all three sets of regulations together in
one instrument will provide the greatest clarity possible to victims and any legal
representatives.

The Government is grateful for the Committee’s detailed consideration of the
proposed powers, but for these reasons, the Government considers it appropriate
to retain the three delegated powers in their present form.

14 October 2020

2 See for example the criteria endorsed by the House of Lords Select Committee on the Constitution, in
The Legislative Process: The Delegation of Powers (20 November 2018), at paragraphs 9, 15 and 25.
3 Ibid.
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