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Summary

This report focuses on the human rights implications of Part 5 of the UK Internal Market
Bill. This part of the Bill gives the Government the power to make regulations concerning
(a) the application of exit procedures to goods travelling from Northern Ireland to Great
Britain and (b) EU State Aid in Northern Ireland. The Bill as originally introduced
provided that regulations made under Part 5 would be effective notwithstanding their
inconsistency with any domestic or international law ‘whatsoever’. During its passage
through the Commons, the Government amended the Bill, which now acknowledges
that this reference to domestic or international law does not include the Convention
rights guaranteed by the Human Rights Act 1998 (HRA). The Committee welcomes
this development. However, the Bill seems to envisage Ministers not being bound by the
HRA duty to act compatibly with Convention rights when legislating under it. It also
purports to prevent the courts from striking down regulations that are incompatible
with human rights. These changes would amount to a wholesale undermining of human
rights protections that is very hard to reconcile with Government statements that the
Bill itself is compatible with human rights. The Government ought to be explicit and
upfront if these are their intentions. The Bill requires amendment to ensure that human
rights are protected.
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1 Introduction

Background

The Bill

1. The United Kingdom Internal Market Bill was introduced into the House of Commons
on 9 September 2020, received its second reading on 14 September and, following a
committee stage of the whole House, received its third reading on 29 September. At the
time of writing the Bill is before the House of Lords.

2. The aim of the Bill “is to preserve the UK internal market, providing continued
certainty for people and businesses to work and trade freely across the whole of the UK”
following the end of the EU withdrawal transition period on 31 December 2020." The Bill
has been controversial for a number of reasons that fall outside the scope of this short
report. This report is focused on the human rights implications of Part 5 of the Bill. Part
5 concerns the Northern Ireland Protocol to the EU Withdrawal Agreement and gives
Ministers the power to make regulations making provision for (a) the application of exit
procedures to goods travelling from Northern Ireland to Great Britain and (b) EU State
Aid in Northern Ireland.

3. Such regulations would have the potential to interfere with rights guaranteed under
the Human Rights Act 1998 (HRA), particularly the right to peaceful enjoyment of
possessions (Article 1 to the First Protocol of the European Convention on Human Rights
(the Convention)), which extends to protect a variety of property rights, and the right not
to be discriminated against in the enjoyment of other Convention rights (Article 14 of the
Convention).

4. 'The Bill as originally introduced provided that regulations made under Part 5 would
be effective notwithstanding their inconsistency with any domestic or international law
‘whatsoever’. On its face, the Bill appeared to disapply all human rights law and to exclude
the jurisdiction of the courts to adjudicate on breaches of that law.

Amendments to Part 5

5.  Amendments to part 5, introduced by the Government at committee stage and now
forming part of the Bill, remove the Convention rights guaranteed by the HRA from
the list of “relevant international and domestic law” with which the regulations need
not comply. The amendments made also confirm that judicial review would be available
in respect of the regulations. While the Bill still purports to exclude the effect of other
international human rights instruments, these were welcome developments.

6. However, the Government’s amendments to Part 5 also appear to have the effect of:

a) Excluding Ministers making Regulations under Part 5 from their HRA obligation
to comply with Convention rights;* and

1 Explanatory Notes to the United Kingdom Internal Market Bill [Bill 135 (2019-21) —EN]
2 Under Human Rights Act 1998, section 6. See United Kingdom Internal Market Bill, Clause 47(2)(a) [Bill 185
(20019-21)]



https://publications.parliament.uk/pa/bills/lbill/58-01/135/5801135en.pdf
https://www.legislation.gov.uk/ukpga/1998/42/section/6
https://publications.parliament.uk/pa/bills/cbill/58-01/0185/200185.pdf
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b) Requiring Regulations made under Part 5 to be treated like primary legislation
for the purposes of the HRA.?

7. 'The Committee were troubled by these effects and the Chair wrote to the Secretary of
State for Business, Energy and Industrial Strategy on 29 September 2020 setting out our
concerns.” In his response dated 10 October 2020 the Secretary of State failed to provide
reassurance in respect of the key issues raised.” The Committee remains troubled by
the consequences for human rights protection of Part 5 of the Bill in its current form.°
The Committee also acknowledges the concerns raised jointly by the Northern Ireland
Human Rights Commission, the Equality Commission for Northern Ireland and the
Irish Human Rights and Equality Commission that these consequences risk undermining
human rights commitments made in the Belfast (Good Friday) Agreement and the EU
Withdrawal Agreement.

3 United Kingdom Internal Market Bill, Clause 47(3)

4 Letter to Rt Hon Alok Sharma MP, Secretary of State for Business, Energy and Industrial Strategy, dated 29
September 2020

5 Response from Rt Hon Alok Sharma MP, Secretary of State for Business, Energy and Industrial Strategy, dated 10
October 2020

6 The Committee notes that similar concerns to those it raised with the Minister by letter and those set out in this
Report appear in the House of Lords, Report of the Select Committee on the Constitution, Session 2019-21, HL
Paper 151, paragraphs 183-190. o



https://publications.parliament.uk/pa/bills/cbill/58-01/0185/200185.pdf
https://committees.parliament.uk/publications/2771/documents/27677/default/
https://committees.parliament.uk/publications/2771/documents/27677/default/
https://committees.parliament.uk/publications/2961/documents/28331/default/
https://committees.parliament.uk/publications/2961/documents/28331/default/
https://committees.parliament.uk/publications/3025/documents/28707/default/
https://committees.parliament.uk/publications/3025/documents/28707/default/
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2 Removal of Ministerial duty to comply
with human rights

8. Clause 47(2)(a) of the Bill provides (in parentheses):

“[ ... ] (and section 6(1) of the Human Rights Act 1998 does not apply in
relation to the making of regulations under section 44(1) or 45(1))”

9. Section 6(1) of the Human Rights Act makes it unlawful for public authorities,
including Ministers, to act incompatibly with Convention rights.” Normally this duty to
act compatibly with Convention rights would apply to the act of making regulations. By
stating that s.6 of the Human Rights Act does not apply to the making of regulations
under clauses 44 and 45, the Bill appears to have been carefully and deliberately drafted to
avoid liability for Ministers who make regulations that violate human rights.

10. The Committee is unable to see why this provision would be necessary unless the
Government was indeed contemplating making regulations that do not comply with
human rights. It is very hard to reconcile this with the statement on the face of the Bill on
introduction in the House Lords, made by Lord Callanan under s19(1)(a) HRA, that “in
my view the provisions of the United Kingdom Internal Market Bill are compatible with
the Convention rights”.

11. It is entirely improper for the Government to seek to grant itself permission to make
regulations that breach human rights by the back door. If the Government considers it
necessary to make regulations that are incompatible with Convention rights, then the
power to do so should be set out clearly in the Bill. Furthermore, the reasons why such
a power is considered necessary must be explained clearly to Parliament in the course of
debates.

12. The inclusion of the part of clause 47(2)(a) in parentheses appears to be an attempt
to remove barriers to Ministers wishing to breach human rights standards when
making delegated legislation, and therefore cannot be compatible with Convention
rights. This is not consistent with the statement under s19(1)(a) HRA on the face of the
Bill.

13. The Bill should be amended to make clear that Ministers making regulations must
comply with the rights recognised in the Human Rights Act 1998.

7 That is, the rights of the European Convention on Human Rights that are set out in schedule 1 to the Human
Rights Act



https://www.legislation.gov.uk/ukpga/1998/42/schedule/1
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3 Treating regulations as primary
legislation for Human Rights Act
purposes

14. Clause 47(3) states that:

“Regulations under section 44(1) or 45(1) are to be treated for the purposes
of the Human Rights Act 1998 as if they were within the definition of
“primary legislation” in section 21(1) of that Act.”

15. Part of the careful balance struck in the HRA between respect for human rights and
respect for Parliamentary sovereignty is that there is no power for the courts to strike
down primary legislation made by Parliament if it is incompatible with human rights. The
courts may only make a ‘declaration of incompatibility’ (s.4 HRA) which has no effect on
the continuing operation of the legislation. By way of contrast, the courts do have a power
under the HRA to strike down regulations made by Ministers that are incompatible with
human rights.

16. The Committee does not consider that it is constitutionally acceptable for clause
47(3) to require delegated legislation to be treated as if it was primary legislation for the
purposes of the HRA. If clause 47(3) were effective, however, it would insulate regulations
made under clauses 44 or 45 from the usual effect of a successful legal challenge to
secondary legislation on human rights grounds. All a court would be permitted to do
were a human rights claim in respect of the regulations to be successful, and a Convention
compatible interpretation of the regulations under s.3 HRA not possible, would be to
make a declaration of incompatibility - handing the matter back to a Minister to consider
whether to take remedial action under s.10 of the Human Rights Act or to otherwise
remedy the incompatibility with Convention rights through amending Regulations.

17. The combined effect of clauses 47(2) and 47(3) would appear to remove the usual
obligation on ministers not to make regulations that violate Convention rights, together
with granting any such regulations a special status preventing them being struck down if
they do violate Convention rights. This significantly undermines the benefits of removing
Convention rights from the list of “relevant international and domestic law” with which
the regulations need not comply. It also suggests again that, contrary to the s.19(1)(a) HRA
statement on the face of the Bill, the Government envisages these regulations breaching
basic human rights.

18. The Business Secretary’s response to the Chair’s letter of 29 September 2020 noted
that public authorities acting under regulations made under clauses 44 or 45 would still
have to comply with human rights, as s.6 HRA would still apply to them. However, under
s.6(2) HRA (again respecting Parliamentary sovereignty) a public authority will not be
acting unlawfully if they only act incompatibly with the Convention because primary
legislation requires them to or because they are acting to give effect to primary legislation
which cannot be interpreted compatibly with the Convention.

19. By purporting to give regulations made under clauses 44 or 45 the status of primary
legislation for the purposes of the HRA, were clause 47(3) effective it would excuse public
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authorities from liability under the Human Rights Act as long as they: (a) had no choice
but to act in the way they did under the regulations; or (b) were acting so as to give effect
to a provision that could not be read compatibly with the Convention. Given that in clause
47(2)(a) the Government appears to have removed obstacles to making regulations that
violate Convention rights, and in clause 47(3) prevented those regulations being struck
down by the courts, there appears a real risk that regulations could be drafted in such a
way as to permit public authorities acting under them to act incompatibly with Convention
rights.

20. The Committee does not consider that it is constitutionally acceptable for ordinary
delegated legislation to treated for the purposes of the Human Rights Act as if it were
primary legislation passed by Parliament. Nevertheless, if effective clause 47(3) would
undermine the protection provided by the Human Rights Act by depriving the court
of the power to strike down regulations made by Ministers under clause 44 or 45 that
breach human rights. It would also open up the opportunity for those regulations to
be drafted so as to excuse public authorities acting under them from having to comply
with Convention rights.

21. The Bill should be amended to remove clause 47(3) and to maintain the balance
between respect for human rights and respect for Parliamentary sovereignty established
in the Human Rights Act.
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Annex: Proposed Amendments

Remove the disapplication of s.6 HRA:

In Clause 47(2)(a) omit:

“(and section 6(1) of the Human Rights Act 1998 does not apply in relation to the making
of regulations under section 44(1) or 45(1))”

This amendment removes the disapplication of the obligation to comply with Convention
rights in respect of Ministers making regulations under section 44(1) or 45(1).

Treatment of regulations as secondary legislation:
Omit clause 47(3)

This amendment ensures that regulations made under sections 44(1) or 45(1) would be
treated like secondary legislation, not primary legislation, for the purposes of the Human
Rights Act 1998.
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Declaration of Interests
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Formal minutes

Wednesday 21 October 2020
Virtual Meeting
Members present:
Ms Harriet Harman MP, in the Chair

Ms Karen Buck MP Lord Brabazon

Joanna Cherry MP Lord Dubs
Dean Russell MP Baroness Massey of Darwen
Lord Singh of Wimbledon

Draft Report (Legislative Scrutiny: The United Kingdom Internal Market Bill), proposed by
the Chair, brought up and read.

Ordered, That the Chair’s draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 21 read and agreed to.

Annex and Summary agreed to.

Resolved, That the Report be the Eighth Report of the Committee.

Ordered, That the Chair make the Report to the House of Commons and that the Report
be made to the House of Lords.

[Adjourned till 4 November at 2.30pm.
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