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3  The rights of cohabiting partners 

Summary
Cohabitation is the fastest growing family type in England and Wales. In 2021 there 
were around 3.6 million cohabiting couples in the UK compared with 1.5 million in 
1996.

Whereas married couples and civil partners in England and Wales have certain legal 
rights and responsibilities upon divorce or death, cohabitants receive inferior protections. 
Notwithstanding the legal reality, many people believe in the so-called ‘common law 
marriage myth’, which is the erroneous belief that after a certain amount of time of 
living together, the law treats cohabitants as if they were married. On family breakdown, 
cohabitants must rely on complex property law and trusts principles. Schedule 1 to the 
Children Act 1989 is outdated, mostly benefits the children of wealthy parents and is in 
need of reform. On death, cohabitants do not automatically inherit from their partner.

The lack of legal protection on family breakdown means that women, including women 
from an ethnic minority background and those who have had a religious-only wedding, 
can suffer relationship-generated disadvantage. It is time the law adapted to the social 
reality of modern relationships while still recognising the social and religious status 
of marriage. The Government should legislate for an opt-out cohabitation scheme as 
proposed by the Law Commission. The Ministry of Justice should commission a refresh 
review of the recommendations to see if they need updating. We also support the Law 
Commission’s 2011 proposals concerning intestacy and family provision claims for 
cohabiting partners. We call on the Government to implement those proposals.

The Government should also publish clear guidelines on how pension schemes should 
treat surviving cohabitants when claiming a survivor’s pension. We also recommend 
that Ministers review the inheritance tax regime so it is the same for cohabiting partners 
as it is for married couples and civil partners. Finally, the Government should launch a 
public awareness campaign to inform people of the legal distinctions between getting 
married, forming a civil partnership and living together as cohabiting partners.
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1	 Introduction
1.	 There is no single, legal, definition of cohabitation. However, for the purpose of this 
report, cohabitants are considered to be people who live together as a couple or as partners 
in a romantic relationship. Cohabitation represents around a fifth of couples living together 
in the UK.1 In 2021 there were around 3.6 million cohabiting couples in comparison to 1.5 
million in 1996.2

2.	 Whereas married couples and civil partners have certain legal rights and 
responsibilities upon divorce or death, cohabitants receive, in general, inferior protections. 
On separation, cohabitants must rely on “a patchwork” of legal rules spanning the law of 
property, trusts and contract.3 Upon death, cohabitants do not automatically inherit from 
their partner.4 Notwithstanding the legal reality, many people believe in the so-called 
‘common law marriage myth’, which is the erroneous belief that after a certain amount of 
time of living together, the law treats cohabitants as if they were married.5

Our inquiry

3.	 We launched our inquiry into the rights of cohabiting partners on 20 April 2021. Our 
call for evidence asked what a definition of cohabitation should look like; what legislative 
changes are needed to better protect cohabitants and their children; the extent to which 
cohabitants should have the same rights as married and civil partnered couples; and what 
international examples of cohabitation law reform are useful for the UK context. We 
appointed Dr Andy Hayward, Associate Professor at Durham Law School, as Specialist 
Adviser to the Committee during this inquiry and we would like to thank him for all his 
hard work.

4.	 We received just under 380 written submissions from the general public, legal 
academics, legal practitioners, and campaign groups. Written responses also included many 
individual submissions from the Christian community as well as several organisations 
advocating for the privileging and promotion of marriage. Many of these submissions 
were confidential. We held five oral evidence sessions between 20 September 2021 and 
2 February 2022, in which we heard from legal academics and practitioners (including 
experts from comparator jurisdictions), the Marriage Foundation, the Law Commission 
of England and Wales, and Government representatives. We thank everyone who gave 
evidence to our inquiry.

1	 Office for National Statistics, Families and Households in the UK: 2021, 9 March 2022
2	 Ibid.
3	 The Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown Executive Summary, 

Law Com No 307, 31 July 2007
4	 The Law Commission, Intestacy and Family Provision Claims on Death Executive Summary, Law Com No 331, 14 

December 2011.
5	 The Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown, Law Com No 307, 

31 July 2007

https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/families/bulletins/familiesandhouseholds/latest
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2	 Case for cohabitation law reform

Current law

5.	 Legal provisions relating to cohabitation in England and Wales are context specific, 
meaning the level of protection varies considerably. In certain contexts, particularly 
in relation to children and domestic abuse, cohabitants have similar, and sometimes 
identical, protections to those of spouses or civil partners. More commonly, they may 
possess either inferior levels of protection or are treated as two unrelated individuals. 
As a result, cohabitants must resort to the general law which presents problems upon 
relationship breakdown, and to a lesser extent, upon death. This issue is exacerbated by 
the fact that many cohabitants incorrectly believe that they are protected.

Divorce and dissolution of a civil partnership

6.	 When a marriage or civil partnership ends through divorce or dissolution, couples 
may seek financial orders under Part II of the Matrimonial Causes Act 1973 and Schedule 
5 of the Civil Partnership Act 2004. Courts use a broad discretion to divide the couple’s 
assets fairly, having regard to a range of factors such as first consideration to the welfare 
of children, meeting the needs of the parties, sharing the fruits of the partnership, and 
compensating for relationship-generated disadvantage. To achieve a fair outcome, a broad 
range of orders are available to the court including the power to redistribute parties’ real 
and personal property and pensions, alongside the ability to order one party to make 
periodical payments to the other (known as maintenance).

Cohabitants and relationship breakdown

7.	 Unmarried couples have no automatic rights to ownership of each other’s property 
upon relationship breakdown. As there is no statutory scheme offering remedies, 
cohabitants must rely on the general law of contract, property, and trusts to resolve 
disputes. In contrast, where the property is rented the courts possess a discretion to make 
a transfer of tenancy order in a manner similar to that available to spouses and civil 
partners.6 Professor Gillian Douglas, Professor Emerita of the Dickson Poon School of 
Law at King’s College London, who has previously researched cohabitants’ experiences 
of the legal system, outlined the types of disputes over property that often arise between 
former cohabitants:

•	 Acceptance that the property must be divided, but disagreement as to respective 
shares

•	 Seeking to preserve a home for themselves and/or their children

•	 Finding a practical means of separating into two households

•	 Defending a claim against property held in their sole name

•	 Seeking financial compensation for having contributed to the partner’s property.7

6	 Family Law Act 1996, Schedule 7
7	 Dickson Poon School of Law [HAB0367]

https://committees.parliament.uk/writtenevidence/38055/pdf/
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8.	 There are two pieces of legislation used by cohabitants upon relationship breakdown. 
The first—and predominantly used—is the Trusts of Land and Appointment of Trustees 
Act (TOLATA) 1996 (see Box 1) with cases falling under the civil jurisdiction of County 
Courts and the High Court. The second piece of legislation, applicable to cohabitants with 
joint children under 18 years of age, is Schedule 1 to the Children Act 1989 (see Box 2) 
with applications dealt with in the Family Court.

Box 1: Trusts of Land and Appointment of Trustees Act 1996

Where there is a dispute over ownership or occupation of the family home, an application 
to the court can be made under the Trusts of Land and Appointment of Trustees Act 
(TOLATA) 1996.8 For homes that are held by both parties as legal co-owners, the 
starting point will be that the beneficial ownership mirrors the legal title. Parties will be 
presumed to share that property equally. Where the home is placed at law in the name of 
one party alone, the non-legal owner must establish a beneficial interest in that property 
by way of a trust. The most frequently invoked trust in this context is the common 
intention constructive trust (CICT). To acquire an interest the claimant must show:

a) a common intention that the beneficial ownership of the property was to be shared, 
which was relied upon by the claimant to their detriment; or

b) evidence of a direct financial contribution to the acquisition of the property, enabling 
the court to infer the presence of said common intention.9

Financial contributions to the purchase price, deposit, mortgage repayments and 
improvements to the property, provided they are significant, will enable a court to infer 
a common intention. For the purposes of acquiring a beneficial interest in property 
owned at law by another, non-financial contributions, such as work in the home or 
childcare responsibilities are not recognised.

Box 2: Schedule 1 to the Children Act 1989

Schedule 1 to the Children Act 1989 is often used in cases in which a cohabiting couple 
separate and there are minor children present. It operates alongside child support 
governed by the Child Support Act 1991. Under Schedule 1, financial provision is available 
for the benefit of children up to the age of 18 or to the end of their tertiary education. The 
court can order periodical and lump sum payments, and, more infrequently, the transfer 
or settlement of property. While awards can provide useful support for children, and 
will indirectly benefit their primary carer, they are often less generous than those made 
upon divorce or dissolution to spouses or civil partners with children. Schedule 1 is 
largely concerned with addressing the needs of a child during their minority—it does 
not provide for ongoing periodical payments to a former partner, pensions cannot be 
shared, and any property adjustment is limited in duration.

9.	 Professor Anne Barlow, Professor of Family Law at the University of Exeter, told 
us that pursuing an application under TOLATA—from seeking legal advice through to 
going to court—is complex, very expensive and time consuming.10 Resolution said that 

8	 While cohabitants do not have statutory home rights like spouses or civil partners, they can apply for an 
occupation order under the Family Law Act 1996 to secure their occupation of the home.

9	 Qq142–43 [Neal Barcoe]
10	 University of Exeter [HAB0366]

https://committees.parliament.uk/writtenevidence/38054/pdf/
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“the outcome of such litigation is far from certain and highly case specific”.11 Professor 
Gillian Douglas observed that the law is so complicated that even experienced legal 
practitioners struggle to fully understand it and predict likely outcomes for their clients. 
As a consequence, she told us that solicitors often seek advice from barristers which 
increases costs and extends the duration of the litigation.12

10.	 Witnesses informed us that many cohabitants, who are not legal co-owners of a 
property, struggle to evidence either the agreements as to shared beneficial ownership 
or the financial contributions needed to acquire a beneficial interest in the family home.13 
Professor Gillian Douglas observed that because cohabitants often make indirect financial 
contributions during the relationship there is simply no paper trail to later prove that 
they contributed to the acquisition of the property.14 Neal Barcoe, Deputy Director, 
Family Justice Policy at the Ministry of Justice, claimed that in the absence of a document 
demonstrating shared ownership, “the courts will ascertain what was agreed”.15 However, 
the Government conceded that, without written evidence, cohabitants can face difficulties 
when trying to prove a common intention in relation to ownership of the family home.16

11.	 Turning to Schedule 1 to the Children Act 1989, Graeme Fraser, a family law 
practitioner and Chair of the Cohabitation Committee at Resolution, told us that cases 
rarely “get off the ground” because the Child Maintenance Service has jurisdiction over 
payments for a child’s living costs unless the paying parent earns over £156,000 per year.17 
Professor Rebecca Probert, Professor of Law at the University of Exeter, told us that 
payments are “largely a top-up for wealthy parents”. She added that most cases concerning 
the transfer and settlement of property involve “very wealthy fathers settling property” 
for the benefit of the child until they reach 18.18 Some witnesses criticised Schedule 1 
for not adequately addressing the needs of children from families with lower incomes 
or satisfying the future needs of any children and their primary carer beyond the child’s 
minority.19

12.	 Legal practitioners noted that Schedule 1 was historically intended to ensure the 
children of unmarried parents were treated equally to those of married parents.20 However, 
practitioners within the Family Law Bar Association (FLBA) observed the real problem 
for children of cohabitants is how the law treats their parents on family breakdown. The 
FLBA argued that, in practice, the children of married or civil partnered parents “still 
benefit further from the slipstream of the more generous outright capital provision” 
under the Matrimonial Causes Act 1973 and Schedule 5 of the Civil Partnership Act 
2004.21 Resolution’s view was that “Schedule 1 is discriminatory to unmarried couples 
with children”.22 It argued that the legislative framework needs reviewing to make it 
more accessible, flexible and fairer for children of parents in a cohabiting relationship.23 

11	 Resolution [HAB0238]
12	 Dickson Poon School of Law [HAB0367]; Q7
13	 Q5 [Professor Gillian Douglas]; University of Exeter [HAB0366]; Resolution [HAB0238]
14	 Q5
15	 Q143
16	 Q143 [Neal Barcoe]; Q147 [Mike Freer]
17	 Q54
18	 Q8
19	 See, for example, Q8 [Professor Rebecca Probert]; Resolution [HAB0238]
20	 Q53 [Graeme Fraser]; Family Law Bar Association [HAB0333]
21	 The Family Law Bar Association [HAB0333]
22	 Q53 [Graeme Fraser]
23	 Resolution [HAB0238]

https://committees.parliament.uk/writtenevidence/37411/pdf/
https://committees.parliament.uk/writtenevidence/38055/pdf/
https://committees.parliament.uk/writtenevidence/38054/pdf/
https://committees.parliament.uk/writtenevidence/37411/pdf/
https://committees.parliament.uk/writtenevidence/37411/pdf/
https://committees.parliament.uk/writtenevidence/37658/pdf/
https://committees.parliament.uk/writtenevidence/37658/pdf/
https://committees.parliament.uk/writtenevidence/37411/pdf/
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Graeme Fraser told us that non-discrimination should be the centrepiece of any changes. 
He suggested that it would be fairly simple to reform Schedule 1 so that it operates “more 
along the lines of the Matrimonial Causes Act 1973” but stressed that overall cohabitation 
law reform is preferable.24

Modern relationships

13.	 Several witnesses to our inquiry acknowledged that cohabitation is the fastest growing 
family type in England and Wales and, consequently, there is a pressing need for greater 
legal protections.25 Professor Anne Barlow suggested that many couples choose to delay 
getting married until they are older and some preferred to remain cohabitants. She argued 
that cohabitants often feel their obligations to their relationships are “functionally similar” 
to those in a marriage or civil partnership, even if they are not legally obliged to take on 
such responsibilities.26 As a result, she claimed that cohabitants are likely, especially if 
they have children, to experience the same inequality of contributions and disconnect 
from the labour market as they would if married.27 However, unlike for marriage and civil 
partnership, the law does not provide any remedies for a couple if their relationship breaks 
down in the short-term while cohabiting.28

14.	 As the general law prioritises financial contributions over domestic contributions, 
most witnesses argued that the often financially weaker partner can end up with nothing 
following relationship breakdown.29 While some men are negatively affected, most 
witnesses observed that women typically reduce or give up paid work to undertake childcare 
and are likely to find themselves unable to make the necessary financial contributions that 
property law values.30 Graeme Fraser told us that many former cohabitants face ongoing 
financial hardship, which can lead to cases of child poverty and reliance on the state for 
support.31

15.	 Legal practitioners informed us that the current law is unable to take account of 
caring and other non-financial contributions which would allow judges to craft more 
effective remedies. Elizabeth Darlington, a Barrister at Parklane Plowden Chambers and 
member of the Family Law Bar Association, told us that the courts do what they can to 
“stretch things as far as possible” for cohabitants but they cannot go much further because 
of “the history and the weight of the case law that has built up”.32 She noted that “judges 
are pushing property law to do whatever can be done when dealing with cohabitants, but 
it is necessarily limited”.33 Graeme Fraser claimed “that the law as it currently stands is not 

24	 Q53
25	 See, for example, Resolution [HAB0238]; University of Exeter [HAB0366]; John Haskey, University of Oxford 

[HAB0375]
26	 Q23; Q31
27	 Q23
28	 Q23 [Professor Anne Barlow]
29	 See, for example, Q29 [Professor Anne Barlow]; Q51 [Mandip Ghai]; Resolution [HAB0238]; University of Exeter 

[HAB0366]
30	 See, for example, Q28 [Professor Rebecca Probert]; Q51 [Mandip Ghai]; Q80 [Elizabeth Darlington]; Q99 

[Elizabeth Darlington]
31	 Q44
32	 Q75
33	 Q75

https://committees.parliament.uk/writtenevidence/37411/pdf/
https://committees.parliament.uk/writtenevidence/38054/pdf/
https://committees.parliament.uk/writtenevidence/38157/pdf/
https://committees.parliament.uk/writtenevidence/37411/pdf/
https://committees.parliament.uk/writtenevidence/38054/pdf/
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fit for purpose. It does not help our clients. It does not help society”.34 Several witnesses 
observed also that the problems that cohabitants can face are exacerbated by the so-called 
‘common law marriage myth’.

Common law marriage myth

16.	 Unmarried couples living together in a stable intimate relationship are often referred 
to as ‘common law spouses’. Although the legal entitlements and rights available to spouses 
and civil partners do not apply to cohabitants, many people falsely believe that they do. 
A 2019 British Social Attitudes Survey demonstrates the prevalence of this ‘common law 
marriage myth’. Almost half (46%) the total England and Wales population wrongly 
assumed cohabitants living together form a ‘common law marriage’. In households with 
children, 55% of people believed in common law marriage.35 Belief in the myth has not 
decreased significantly over the last fifteen years. In 2005, 47% of respondents believed in 
the existence of common law marriage.36

17.	 The consequences of believing in the myth can be significant. Professor Anne Barlow 
told us that many cohabitants are unaware of their position until separation or death of a 
partner and are shocked to discover they have lived their lives “according to an assumption 
that is totally false”.37 Resolution argued that belief in common law marriage “can put 
couples, and their children, at a significant disadvantage if the relationship breaks down 
or one partner passes away”.38

18.	 Mandip Ghai, Senior Legal Officer at Rights of Women, argued that cohabitants should 
be made aware of their legal position when “entering into a religious-only marriage, buying 
a property, entering into a tenancy agreement, starting a pension, opening a bank account 
or any other type of legal or financial transaction”.39 However, she added that by the time 
most people receive this advice, they may feel it is too late to act on it.40 Many witnesses 
argued that the Government should launch a public awareness campaign explaining the 
legal position of cohabiting couples in contrast to spouses and civil partners.41 However, 
Professor Barlow argued that the myth would be “incredibly difficult to dispel, because it 
is so deeply embedded in society”. She told us:

In certain areas of law you are treated as if you are married. If you apply for 
car insurance and you do a Google search and you look at what premium you 
are likely to have to pay, cohabiting couples are often described as common-
law married as a status, and that then just has helped to embed and fuel the 
myth. You would have a very difficult task to unpack all of that and explain 
to people what they experience day to day, both socially in terms of the way 
they are treated by, say, their children’s school and just in wider society, in 
a meaningful way, where everybody would clearly understand where they 
stood.42

34	 Q37
35	 ‘Almost half of us mistakenly believe that common law marriage exists’, NatCen Social Research, 22 January 2019
36	 Ibid.
37	 University of Exeter [HAB0366]; Q3
38	 Resolution [HAB0238]
39	 Q36
40	 Q36
41	 See, for example, Marriage Foundation [HAB0007]; Coalition for Marriage [HAB0289]; Surviving Economic Abuse 

[HAB0255]; Rights of Women and Southall Black Sisters [HAB0293]
42	 Q2

https://natcen.ac.uk/news-media/press-releases/2019/january/almost-half-of-us-mistakenly-believe-that-common-law-marriage-exists/
https://committees.parliament.uk/writtenevidence/38054/pdf/
https://committees.parliament.uk/writtenevidence/37411/html/
https://committees.parliament.uk/writtenevidence/36943/html/
https://committees.parliament.uk/writtenevidence/37604/html/
https://committees.parliament.uk/writtenevidence/37508/html/
https://committees.parliament.uk/writtenevidence/37609/html/
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Legal agreements for cohabitants

19.	 Couples living together who do not get married or register a civil partnership can 
still obtain legal protection by creating cohabitation contracts. Such agreements can make 
provision for a couple’s financial affairs, including the division of assets upon separation. 
However, Professor Anne Barlow told us that although the law expects people to be legally 
rational about their relationships, it is often “emotionally and practically difficult” to do 
so.43 Dr Charlotte Bendall, Lecturer in Law at Birmingham Law School, provided evidence 
showing that when couples were seeking to make decisions as to finances there was “little 
to suggest that people are acting on the basis of a knowledge of the law, or even that they 
are aware of what the law is”.44

20.	 Some witnesses argued that optimism bias plays an influential role at the beginning 
of most relationships and, even when aware of the potential consequences of not doing 
so, people often do not get around to arranging legal protection.45 Professor Barlow 
spoke of “uneven” couples—typically where one party does not agree to marry, enter a 
civil partnership or other legal arrangement—as being particularly vulnerable. These 
relationships may also involve “a mismatch of knowledge of financial power” and perhaps 
instances of abuse further enhancing their potential to create relationship-generated 
disadvantage.46

21.	 Professor Barlow added that the common law marriage myth is a major factor 
preventing people from marrying, entering a civil partnership, or making cohabitation 
agreements and wills.47 She argued that the widespread belief that cohabitants have the 
same legal status as married couples and civil partners “undermines (the) whole argument 
of autonomy: that people are choosing to do this (cohabit) because they do not want the 
legal protections that marriage and civil partnership currently afford through family 
law”.48 Dr Sharon Thompson, Reader in Law at Cardiff University, also told us that the 
prevalence of the myth explained why many couples do not enter cohabitation agreements 
because such agreements only work “if the parties are aware of what their rights are”.49

22.	 Mike Freer MP, former Minister for Equalities, suggested that the common law 
marriage myth is something the Government could perhaps “seek to address through 
information campaigns”.50 Tom Pursglove MP, former Minister for Justice, added that 
the Law Commission’s work on wedding law reform is an “opportune moment” to look at 
this further.51 He also suggested that the Government could do more to raise awareness 
around civil partnerships—which are now available to both same-sex and opposite-
sex couples—as a “low cost” solution for cohabitants who do not wish to get married.52 
However, Dr Andy Hayward, Associate Professor at Durham Law School and Specialist 
Adviser to this inquiry, has argued:

43	 University of Exeter [HAB0366]
44	 Birmingham Law School [HAB0372]
45	 See, for example, University of Exeter [HAB0366]
46	 Q25 [Professor Anne Barlow]; Q193 [Professor Nicholas Hopkins]; Dr Anna Heenan, Cardiff University [HAB0286]
47	 University of Exeter [HAB0366]
48	 Q1
49	 Dr Sharon Thompson, Cardiff University [HAB0342]
50	 Q148
51	 Q161
52	 Q139

https://committees.parliament.uk/writtenevidence/38054/pdf/
https://committees.parliament.uk/writtenevidence/38129/pdf/
https://committees.parliament.uk/writtenevidence/38054/pdf/
https://committees.parliament.uk/writtenevidence/37600/pdf/
https://committees.parliament.uk/writtenevidence/38054/pdf/
https://committees.parliament.uk/writtenevidence/37669/pdf/
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equal civil partnerships are not a panacea capable of directly tackling all 
forms of relationship-generated disadvantage. It is clear that they will offer 
a desired option for formalisation to a significant minority of cohabiting 
couples, but it is statistically more likely that the majority will not formalise 
their relationship.53

23.	 The current law applicable to cohabitants on relationship breakdown can be 
costly, complicated and unfair. Complex property law and trusts principles often 
require the financially weaker partner—often women—to demonstrate direct financial 
contributions to the acquisition of the family home, while childcare and other non-
financial contributions go largely unrecognised. Schedule 1 to the Children Act 1989, 
is out-dated, mostly benefits the children of wealthy parents and is in need of reform.

24.	 It is staggering that so many people in England and Wales believe in the common 
law marriage myth. This misplaced belief in legal protections can have profound 
consequences for cohabiting partners—many of whom do not realise the reality of 
their situation until it is too late. The Government should conduct a public awareness 
campaign to highlight the legal distinctions between getting married, forming a civil 
partnership, or choosing to live together as cohabiting partners.

Equalities issues

25.	 We asked witnesses if the current law disadvantages any specific groups with 
protected characteristics. Concerning relationship breakdown, Graeme Fraser told us 
that “generally speaking, in surveys, about two thirds of our clients are women who are 
disproportionately disadvantaged, but in my own practice it is virtually always women 
who come to see me”.54 He claimed that although Resolution members try to use out-of-
court processes where they can, “they do not tend to work because we do not have fair 
laws that enable them to work. It already starts with a disproportionate balance often in 
favour of men”.55

26.	 Several women’s charities told us of the experience of survivors of domestic abuse 
who are often adversely affected by the current law for cohabitants on separation.56 
Mandip Ghai, Senior Legal Officer at Rights of Women, argued that the complexity and 
cost of litigation forces many cohabitants to seek out-of-court settlements, which most 
perpetrators are unlikely to engage with in a fair and transparent manner.57 Surviving 
Economic Abuse (SEA) informed us that many women claimed the “prohibitive” costs of 
TOLATA litigation and appeals “emboldened their abusers to negotiate unfairly, knowing 
that they are unlikely to proceed to court due to the risk of having to pay both parties’ 
costs”.58 The Government told us that victims could receive support under the Domestic 
Abuse Act 2021 as well as being able to apply to the court for an occupation order to 
determine who should live in the home regardless of ownership of that property.59

53	 A Hayward, ‘The Steinfeld Effect: Equal Civil Partnerships and the Construction of the Cohabitant’ (2019) 31(4) 
Child and Family Law Quarterly 283, 300
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Religious-only marriages

27.	 Couples that have undergone a religious-only ceremony—i.e., their wedding 
conformed to the beliefs and practices of their religion but not recognised in law—are 
subject to the same law in England and Wales as cohabitants. Professor Rebecca Probert 
informed us that the Muslim nikah is likely to be the most prevalent type of religious-
only marriage in the UK.60 Nazmin Akthar, Co-Chair of Muslim Women’s Network 
UK (MWNUK), told us that MWNUK’s helpline hears from “Muslim women who find 
themselves in a cohabiting relationship, whether they know it or not, and are at the point 
of breakdown”.61 She added that domestic abuse is often involved in these cases and the 
lack of legal protections under the current law can be a reason for them to continue in such 
relationships.62 Mandip Ghai contended that the lack of legal protections for cohabitants 
has a disproportionate effect on black and minoritised ethnic women, some of whom face 
discrimination in religious arbitration forums.63

28.	 In September 2020, the Law Commission published a consultation paper on proposed 
changes to weddings law.64 Currently, if a couple fails to comply with formalities, either 
the marriage is treated as void but the couple still has access to financial orders available 
on divorce; or the ceremony is classed as non-qualifying and the court treats the couple 
as cohabitants. Professor Nicholas Hopkins, Law Commissioner for Property, Family and 
Trust Law, explained that under the Law Commission’s proposals, more religious weddings 
would be treated as valid—or more likely to be void rather than non-qualifying—even if 
they only satisfy some of the legal requirements. He told us that “we have really narrowed 
down the circumstances in which a couple who have a religious only wedding would be 
treated in law as cohabitants”.65

29.	 When we asked Nazmin Akthar if the Law Commission’s proposals will fully address 
the problems that Muslim women in religious-only marriages face, she was doubtful. She 
said this was because they are “more directed at those who want to get a legally recognised 
marriage in the first place”.66 She added that “more often than not” couples will actively 
avoid a civil marriage because one party wants to prevent the other from acquiring legal 
protections. She told us that many women are fully aware that they have no legal rights 
when they enter a religious-only marriage but proceed under pressure, coercion, and the 
fear of being stigmatised by their family and religious community.67 She argued that when 
women seek legal advice and learn that they have no, or limited, legal protections “it is 
almost not worth the backlash they will receive as a result of trying to access their rights”.68

30.	 The former Minister for Equalities told us that the Government was aware of 
the disproportionate negative effect the current law has on women.69 He said that the 
Government could look at international examples to draw conclusions about how best to 
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“amend our own laws to improve the situation, particularly for disadvantaged women”.70 
He stated that when the Law Commission publishes its final report on weddings law, “I 
think some of the gaps that you are seeking to plug will be plugged or it will highlight 
where further work needs to be done”.71 However, Professor Nicholas Hopkins informed 
us that the proposals set out in the Law Commission’s weddings law project would not help 
cohabiting relationships. He said that this was “why we say in our weddings consultation 
paper that cohabitation reform is needed”.72 Professor Russell Sandberg, Professor of 
Law at Cardiff University, supported that view, noting that even if the Law Commission 
proposals were enacted “some unregistered religious marriages would remain”, which 
underlines the continuing need for cohabitation reform.73

31.	 The Law Commission published its final recommendations to the Government on 19 
July 2022.74 It confirmed that the recommendations concerning the validity of weddings 
“will provide a better outcome for many people whose marriage is not legally valid. But 
they will not help everyone”. It noted that “a woman who is pressured or coerced into 
entering a religious-only marriage, whether through cultural or religious expectations, or 
by the conduct of her partner”, will still have a non-qualifying ceremony if legal formalities 
are not met. The Law Commission argued that people in such a position should not be left 
without a remedy and called for cohabitation law reform.75

32.	 The lack of comprehensive legal protections for cohabitants upon relationship 
breakdown means that women, especially women from ethnic minority backgrounds 
and those who have had a religious-only marriage, can suffer relationship-generated 
disadvantage. The Law Commission’s proposals for weddings law reform, although 
welcome, primarily focus on resolving issues around formalised relationships and 
the validity of marriage ceremonies. Women who feel pressured into a religious-only 
marriage, other non-legally recognised weddings, or remaining as cohabitants without 
a formal agreement will remain unprotected by the current law. The Government should 
undertake a targeted information campaign aimed at women in religious communities 
where religious-only marriages are commonplace, highlighting the risks of not having a 
ceremony which meets legal formalities. Such a campaign will need to consider the Law 
Commission’s recommendations for weddings law reform.

A new cohabitation law

33.	 Although the social reality of modern relationships has changed, several witnesses 
noted that the law in England and Wales—unlike in other jurisdictions—has not caught 
up with the way in which people decide to partner and parent today.76 The neighbouring 
jurisdictions of Scotland and Ireland both legislated to provide remedies to cohabitants 
upon relationship breakdown in 2006 and 2010 respectively.77
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Cohabitation reform in other jurisdictions

34.	 Several witnesses informed us of how other jurisdictions approached reform.78 The 
approaches adopted are diverse and range from creating an alternative status to marriage, 
accessible to couples on an opt-in basis, to the creation of a range of legal protections 
that couples can access once they have satisfied certain criteria (and opt-out of, if they so 
wish). Similarly, within both opt-in and opt-out regimes, experts have noted that couples 
may be ‘assimilated’ with spouses/civil partners in terms of the level of legal protections 
or ‘differentiated’ whereby they receive lesser entitlements.79 As Professor Jens Scherpe, 
University of Cambridge, noted, the key question for a country legislating for cohabitants 
is whether they want to “keep [their] distance from marriage, and if so, how much”.80

35.	 The Committee took evidence regarding the approach in New Zealand where 
cohabitants (known there as ‘de facto partners’) are equated with spouses, provided they 
satisfy eligibility criteria. The partners must be aged 18 or over and have lived together 
as a couple for three or more years. Once satisfied, the couple will be subject to a system 
of deferred equal sharing of relationship property. Professor Margaret Briggs, University 
of Otago, noted the strong protection provided to cohabitants in New Zealand and the 
fact this regime was brought in to protect vulnerable couples that “were no different 
functionally from those people who were married”.81 Although generally welcomed, the 
regime has been criticised because it is sometimes difficult to determine when a qualifying 
cohabiting relationship begins as “de facto relationships do not have that absolute clear 
start date that marriages and civil unions do”.82

36.	 Weaker protections for cohabiting partners exist in Scotland and Ireland. In Scotland, 
since 2006, cohabitants have been able to seek an order requiring a former partner to 
pay a cash or capital payment to them upon cessation of the relationship. A claim is also 
available upon death. Kate Dowdalls QC, Commissioner at the Scottish Law Commission, 
remarked that at the time the reform was “broadly welcomed”.83 It was motivated by 
current trends and to “provide safeguarding protection for those who are vulnerable while 
not bringing cohabitant rights in line with those for spouses or civil partners”.84 The law 
has been criticised for its “lack of clarity”, particularly in relation to the test for financial 
provision, the tight and inflexible time limit for making claims and the range of remedies 
available.85 It is currently under review by the Scottish Law Commission.

37.	 In Ireland, Dr Kathryn O’Sullivan, Senior Lecturer at the University of Limerick, 
noted the “very restrictive approach” adopted in terms of the types of cohabitant that can 
access remedies.86 To qualify, a couple needs to be in a committed adult relationship for 
two years with a child or five years without. In addition, an applicant must show that they 
are financially dependent on the other as a result of the relationship or the breakdown 
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of it. While introduced to protect vulnerable cohabitants and “roundly welcomed”, Dr 
O’Sullivan noted that the requirement of financial dependence has limited the reach and 
impact of the reform.87

Law reform in England and Wales

38.	 Many witnesses have called for cohabitation law reform in England and Wales. Some 
argued that the simplest approach is to include eligible cohabitants within the jurisdiction 
of the Matrimonial Causes Act 1973, which would allow cohabiting partners access to 
the same discretionary remedies as divorcing couples.88 Where children were involved, 
Professor Anne Barlow favoured equalisation of treatment by the law as it “would reflect the 
functional similarity between all relationships with children in a household”.89 Where no 
children were present, she said the issue was less “clear cut”.90 Similarly, Professor Gillian 
Douglas cautioned us against accepting “too readily the proposition that cohabitants 
should not be treated by the law as if they were married”. Provided there was the ability to 
opt-out, Professor Douglas believed that:

no injustice is done to any cohabitant by being subject to the same regime as 
applies to divorced/civilly partnered couples because both divorce law and 
inheritance law are sufficiently flexible to deliver a fair outcome whatever 
the factual circumstances on an individual case.91

39.	 Michael Horton QC, Barrister at Coram Chambers and member of the FLBA, disagreed 
with the notion of equating cohabitation with marriage as did other submissions.92 From 
a practical perspective, he told us that it would be very difficult to transpose the same 
principles the family courts use to distribute assets in divorce cases to cohabitants. He 
cautioned against leaving cohabitation cases to the same discretionary regime as divorce 
because it risks a generation of cohabitants fighting “test cases to work out what it is that 
judges are supposed to do”.93

Concerns with cohabitation law reform

Undermining marriage

40.	 Several submissions spoke of the importance of the public commitment that marriage 
provides, which expresses a couple’s traditional, moral or religious values, rather than the 
informal arrangement of cohabitation.94

41.	 Harry Benson, Research Director at Marriage Foundation, remarked that “giving 
marriage-like rights automatically to cohabiting couples” ran the risk of “undermining 
commitment”.95 He argued that getting married can provide a couple with certainty, while 
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some cohabiting relationships possess “ambiguity”—often the result of one partner being 
less committed than the other.96 Graeme Fraser confirmed that practitioners are aware 
of “scenarios where men simply walk away from their responsibilities after 30 years and 
do not pay their fair share in terms of helping with the family”.97 We received evidence 
from people and organisations who believe that marriage lays the foundations for family 
stability. They argued that legally placing cohabitation in closer alignment to marriage 
will increase the risk of family breakdown.98

42.	 Other witnesses disagreed that cohabitation law reform would undermine marriage. 
Professor Anne Barlow observed that the marriage rate had already been “declining year 
on year for a very long period of time”.99 Professor Margaret Briggs, reflecting on the 
experience of New Zealand, noted that undermining the institution of marriage, as an 
argument, is dealt with “fairly well”.100 She remarked that this argument ignored the fact 
that, in many other areas of the law outside property entitlement, de facto partners were 
already well recognised in New Zealand law, and they had already been given equality in 
many other areas.101 Indeed, changes were “really just catching up with a lot of other areas 
of law”.102

43.	 Several experts argued for the introduction of a separate regime—distinct to that 
which applies to marriage and civil partnership—which protects cohabitants. Starting 
with a “clean-sheet policy”, Graeme Fraser of Resolution called for the UK Government to 
introduce “specific, defined cohabitation laws with cohabitation law remedies” that reflect 
and support this modern family type.103

Gender stereotyping

44.	 Baroness Deech DBE QC, Crossbench Peer, argued that the case for reforming 
cohabitation law is based on gender stereotypes that portray the woman in a relationship 
as disadvantaged.104 Rather than the outdated notion of being “condemned to a life of 
housewifery, servitude and disadvantage”, Baroness Deech argued that many women 
living with a man may well have given up a career because they wanted to, and benefit 
from their partner going out to work.105 She argued that a new cohabitation law would 
only benefit the former partners of the wealthy, such as someone who “lives with a well-
off footballer”.106 She claimed that ensuring financial protection will not mean much to 
women living in a “council house and they are on benefits”.107
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Preservation of autonomy

45.	 Several witnesses spoke of the need to preserve the autonomy of couples.108 The 
Marriage Foundation argued that “automatically assigning rights and responsibilities to 
adults who have either chosen or neglected to choose to change the legal status of their 
relationship is unacceptable state interference and profoundly illiberal”.109 Rather than 
create a new category of law, Baroness Deech argued that family law should “safeguard 
personal autonomy” and encourage cohabitants to use agreements to create legal obligations 
within their relationship.110 However, Dr Sharon Thompson disagreed with the argument 
that reform undermines the private choices of individuals because “in many cases such 
choices were not made in the first place”.111 The nature of the reform can also preserve 
autonomy. Kate Dowdalls QC remarked that one of the perceived benefits of the Scottish 
reform was that it “does not impose marriage or civil partnership-like responsibilities on 
people who have chosen not to marry or have a civil partnership”.112

46.	 Witnesses stressed that even if reform materialised, party autonomy could nevertheless 
be protected through couples being able to opt-in or out of the legal protections offered. 
Baroness Deech expressed a preference for an opt-in system, believing that if couples 
wanted protections they “should choose it” and that it was an “issue of freedom”.113 Law 
firm Mishcon de Reya LLP argued that “the lack of a wider understanding of cohabitation 
rights, and the limited education historically provided around this, may mean many 
cohabitant partners fail to opt-in, meaning they remain vulnerable and financially 
exposed”.114 Another law firm, Howard Kennedy LLP, suggested a two-fold approach 
whereby cohabitants can register their relationship should they wish, with the option to 
remove themselves from the register at any time. However, conceding that a registration 
system would require mutual consent, which may not always be forthcoming in uneven 
relationships, it suggested that the court could assess whether an unregistered couple were 
cohabitants using a list of statutory factors indicating cohabitation.115

47.	 Other witnesses favoured an opt-out approach where eligible couples would be 
covered unless they decide to disapply the scheme.116 This could involve written agreement, 
signed by the parties and satisfying certain procedural requirements, that disapplied the 
applicable regime. Remarking on the generous law in New Zealand, Professor Margaret 
Briggs noted that an opt-out regime was preferred as it would protect more people than 
an opt-in regime. Moreover, it “would protect more vulnerable people (predominantly 
women) who were likely unaware of their rights or unable to get their partner to agree 
to opt into the Act”.117 Dr Kathy Griffiths, Lecturer at Cardiff University, alongside other 
witnesses, stressed the importance of “an effective opt-out” facility to protect autonomy 
and to ensure that couples can “make their own arrangements instead”.118 Professor Jens 
Scherpe noted such an approach “shifts the power-balance in a relationship towards 
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the weaker party, which arguably is desirable”.119 Remarking that “almost all legal rules 
are—and are meant to be—infringements on autonomy”, Professor Scherpe believed that 
autonomy can, and routinely is, overridden to “address an imbalance of power/and or 
pursue an important social policy aim” such as the protection of a weaker party.120

Law Commission’s proposals

48.	 In July 2007, the Law Commission published a report, Cohabitation: The Financial 
Consequences of Relationship Breakdown. The Law Commission did not consider that 
cohabitants should have access to the same remedies as married couples and civil partners. 
Instead, the report recommended a new bespoke scheme of financial relief upon relationship 
breakdown based on financial and non-financial contributions that the parties had made 
to the relationship. Professor Nicholas Hopkins, Law Commissioner for Property, Family 
and Trust Law, confirmed that the Law Commission reached its conclusions following 
an extensive consultation which received over 250 responses, including “from groups 
that represent women, men, LGBT+ people and religious organisations, as well as legal 
practitioners and academics”.121

49.	 Professor Hopkins told us that this scheme would “give courts a family law-based 
discretion as to what to do, rather than the property rules that apply at the moment”.122 In 
essence the scheme was aimed at ensuring that the pluses and minuses of the relationship 
were fairly shared between the couple after having regard to a range of factors. A menu 
of remedies would be available but periodical payments (i.e., maintenance) would not 
generally be available unless for on-going childcare costs. Unlike the regime applicable 
upon divorce or dissolution, there is no principle that the parties should share their assets 
equally or receive remedies based on one party’s needs.

50.	 The Family Law Bar Association broadly supported the Law Commission’s 2007 
proposals for cohabitation law reform in England and Wales.123 Michael Horton QC 
told us that “if you are going to introduce an opt-out system, (the Law Commission’s 
proposal) probably is the best way of doing it”.124 However, Professor Gillian Douglas had 
“considerable reservations about using a Law Commission-type scheme, which is full of 
difficult concepts and complexities that would be very hard for laypeople to get their heads 
round”. She observed that the Law Commission made its proposals at a time when legal 
aid was still available.125 Professor Douglas cautioned against adopting “even a modified 
Law Commission scheme” without clarity on how it would work for couples who do not 
have legal assistance.126

51.	 We asked Professor Nicholas Hopkins if anything had changed since the Law 
Commission published its 2007 proposals. He confirmed that not much had changed 
that “fundamentally impacts on the recommendations that we put forward”.127 That 
said, several witnesses suggested that a review of the proposed scheme might be in order 
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to see whether the case for reform has strengthened and to gather insights from other 
jurisdictions that have introduced cohabitation reforms since its publication.128 When 
we spoke to Tom Pursglove MP, former Minister for Justice, he would not commit the 
Government to cohabitation law reform. However, he told us that he would be “very 
willing” to engage with the Law Commission about its recommendations and explore 
whether they are still appropriate and fit for purpose.129

Key features applicable upon relationship breakdown

52.	 The Law Commission’s 2007 report stated that not all cohabitants should be able to 
access financial remedies under the proposed scheme. It recommended that a remedy 
should only be available where:

•	 the couple satisfied certain eligibility requirements such as the presence of a 
child or living together for a minimum duration;

•	 the couple had not made a valid agreement to disapply the scheme; and

•	 the applicant had made qualifying contributions to the relationship giving rise 
to certain enduring consequences at the point of separation.

Definition and eligibility criteria

53.	 There is no universal, legal, definition of cohabitation in England and Wales, and 
such a relationship is defined differently depending on the specific context. Several 
definitions adopt the ‘marriage analogy’ approach and refer to the couple living together 
as if they were a married or civil partnered couple.130 Other definitions exist such as a 
couple ‘living together on an enduring basis’.131 The Law Commission recommended that 
persons should be cohabitants for the purposes of being eligible to apply for financial relief 
on separation where:

i)	 they are living as a couple in a joint household; and

ii)	 they are neither married to each other nor civil partners.

54.	 Professor Nicholas Hopkins confirmed that the Law Commission’s proposed 
definition of cohabitation would sufficiently reflect modern relationships. He explained 
that a “significant” aspect of the definition is that it deliberately avoids an analogy with 
marriage, an approach which most witnesses agreed with.132 He added that the definition 
is sufficiently broad enough as to include people who feel that getting married or entering 
a civil partnership is not for them.133 Professor Hopkins also reasoned that “if you are 
putting together a scheme for a particular type of relationship, that relationship should 
not be defined by reference to what you are distinguishing it from”.134
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55.	 Several submissions questioned how one would distinguish between an intimate 
cohabiting relationship and two people who happen to live together—such as flatmates or 
siblings. Baroness Deech noted that the difficulty of defining cohabitation would “open the 
door to a great deal of litigation”.135 The Law Commission decided against recommending 
a statutory checklist in England and Wales to determine who is a cohabitant. Professor 
Nicholas Hopkins told us that the Law Commission’s description of living together in a 
joint household “captured couples we are concerned with and could be understood as a 
matter of plain English”.136 The Law Commission suggested that social security legislation 
already provides sufficient assistance for the courts to identify a couple if necessary, a 
view that Graeme Fraser, Chair of Resolution’s Cohabitation Committee, agreed with. Mr 
Fraser said that practitioners “can spot cohabitation when they see it. We should not get 
too overly concerned”.137 Professor Margaret Briggs, commenting on the New Zealand 
experience, also noted that “at the end of the day, the court will have to stand back and 
just make that judgement, based on the facts before them”.138

Eligibility criteria

56.	 To be eligible for financial relief under the Law Commission’s scheme, couples living 
together in a joint household would either need to have had a child together or to have lived 
together for a minimum duration period.139 Professor Nicolas Hopkins explained that the 
Law Commission’s proposed eligibility criteria operates as a gateway for cohabitants to 
seek financial remedies.140 To obtain a remedy, eligible applicants would need to evidence 
that they made qualifying contributions to the relationship which had either subjected 
them to continuing economic disadvantage or given their partner a retained benefit.

57.	 Witnesses broadly accepted the need for a cohabitation scheme to distinguish between 
different types of cohabitants. Most witnesses agreed that the presence of joint children 
automatically demonstrates a clear commitment.141 Similarly, several legal practitioners 
accepted that a minimum duration period of two years is sufficient to prove a committed 
relationship between cohabitants without children.142 Resolution argued that a two-year 
threshold would also be consistent with existing legal provisions such as claims under the 
Inheritance (Provision for Family and Dependents) Act 1975.143

58.	 Some witnesses suggested that the court should have the discretion to dispense with a 
minimum duration period in cases where it is just and fair to do so.144 The Law Commission 
proposed that if the minimum duration period was set at two years there should be no 
discretion to dispense with that requirement in “hard cases”.145 However, consideration 
as to whether that should be permitted was needed if the minimum duration period was 
longer.146 Michael Horton QC, Barrister at Coram Chambers and member of the FLBA, 
recognised the potential for hard cases but upheld the view that there “is value in having 
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140	 Q189
141	 See, for example, Q30 [Professor Anne Barlow]; Q62 [Graeme Fraser]
142	 Q62 [Graeme Fraser]; Q88 [Elizabeth Darlington]
143	 Resolution [HAB0238]
144	 See, for example, Muslim Women’s Network UK [HAB0378]; Q33 [Professor Rebecca Probert]
145	 The Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown, Cm 7182, July 2007
146	 Ibid.
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some integrity in the system, having it consistent and clear to understand”.147 He also 
agreed that sending a clear message that after two years a couple will be protected by the 
law, or sooner if there are children, would help to dispel the common law marriage myth.148 
Similarly, Elizabeth Darlington said that a discretion to dispense with that period “would 
lead to further litigation” and emphasised “the need for certainty”.149

59.	 Professor Rebecca Probert criticised the Law Commission’s scheme for being 
complicated. She argued that the three levels of criteria—definition, eligibility 
requirements, and the test of relationship-generated disadvantage/retained benefit—are 
unnecessary. She told us that “you could quite easily at least get rid of the intermediate 
eligibility requirements. It seems to me that, if you have grounds for relief, it should not 
actually matter if you have not satisfied a particular time period”.150 Professor Hopkins 
countered that the scheme is designed “to ensure that the right result is reached across a 
very wide range of relationships”.151

Opt-out

60.	 The Law Commission recommended that a new cohabitation scheme should allow 
couples, subject to necessary protections, to disapply the statute by means of an opt-out 
agreement, leaving them free to make their own financial arrangements. Parties could 
opt-out of the proposed framework without the need to seek independent legal advice. 
The court would be able to set aside an opt-out agreement if its enforcement would cause 
manifest unfairness having regard to:

i)	 the circumstances at the time the agreement was made; or

ii)	 circumstances at the time the agreement comes to be enforced which were 
unforeseen when the agreement was made.152

61.	 Many witnesses argued that an opt-out provision—rather than a scheme which 
requires people to opt-in—is the best way to both respect personal autonomy and to 
protect vulnerable cohabitants, some of whom may be unaware of their legal position.153 
However, experts agreed that certain safeguards should be put in place to ensure that 
people are not misled into signing an opt-out agreement. Michael Horton QC favoured a 
“cast iron” opt out that would require cohabitants to obtain “lawyered agreements”, similar 
to prenuptial agreements, which would provide a clear statement of a couple’s intention 
to look after their own economic affairs.154 He argued that the Law Commission’s more 
informal approach to opt-out would result in lots of challenges in court as people try to 
prove manifest unfairness, which would, as a result, undermine the benefit of having an 
opt-out.155

147	 Q90
148	 Q91
149	 Q89
150	 Q22
151	 Q187
152	 The Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown, Cm 7182, July 2007
153	 See, for example, Q66 [Mandip Ghai]; Q190 [Professor Nicholas Hopkins]
154	 Qq92–4
155	 Q92
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62.	 Professor Nicholas Hopkins told us that the Law Commission decided against a 
cast iron opt-out because it “would put barriers and costs in the way of opting out”.156 If 
the parties did seek individual legal advice, he argued that it would be harder for the 
parties to demonstrate that the agreement was manifestly unfair. Michael Horton QC 
acknowledged that lawyers may not always spot signs of duress but claimed that a stronger 
opt-out system would still be open to challenges if someone signed a lawyered agreement 
under unfair pressure.157

63.	 The law should fully recognise the social reality of modern families and protect 
people regardless of whether they are married, in a civil partnership, or in long-
term cohabiting relationships. However, law reform should recognise that marriage 
continues to hold an important social and religious status in England and Wales. We 
believe that the Law Commission’s 2007 proposals for an opt-out cohabitation scheme 
are a pragmatic approach for reforming cohabitation law. The Law Commission’s 
proposed approach has the potential to:

•	 protect eligible cohabitants who are economically vulnerable;

•	 preserve individual autonomy;

•	 maintain a distinction with marriage and civil partnership; and

•	 provide certainty about who qualifies as a cohabitant.

64.	 The Government should reform family law to better protect cohabiting couples and 
their children from financial hardship in the event of separation. We recommend an 
opt-out cohabitation scheme as proposed by the Law Commission in its 2007 report on 
the financial consequences of relationship breakdown. The Government should make a 
commitment to publishing draft legislation for pre-legislative scrutiny in the 2023–24 
Session of Parliament. In the meantime, the Ministry of Justice should commission a 
refresh review of the Law Commission’s 2007 proposals to see if they need updating.

Death of a partner

Intestacy and family provision claims

65.	 In England and Wales, testamentary freedom is key and where a valid will has been 
made a cohabitant may receive property in accordance with its terms.158 If that will should 
exclude the cohabitant or make insufficient provision, the surviving partner can make 
an application under the Inheritance (Provision for Family and Dependants) Act 1975 
for reasonable financial provision. This provision is less generous than that received by 
spouses or civil partners and is limited to maintenance. An application can be made by an 
individual who had lived in the same household as the deceased as if they were a married 
couple or civil partners for two years immediately preceding their partner’s death.

156	 Q190
157	 Q99
158	 Testamentary freedom is the legal right for a person to leave their estate to whoever they wish.
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66.	 Cohabitants are more vulnerable where a valid will has not been made i.e., an intestate 
succession. The intestacy rules, contained in Part IV of the Administration of Estates Act 
1925, do not include cohabitants. This means that cohabitants must again rely on the 
aforementioned Inheritance Act 1975 to seek “reasonable financial provision” from the 
estate.

67.	 In a report published in 2011, Intestacy and Family Provision Claims on Death, the 
Law Commission recommended that some unmarried partners who had lived together for 
five years should have the right to inherit after each other’s death under the intestacy rules, 
without having to go to court. Where the couple had a child together, this entitlement 
would accrue after two years’ cohabitation, provided the child was living with the couple 
when the deceased died. The Law Commission also recommended that a surviving 
cohabitant who had a child with the deceased should be able to make a family provision 
claim under the Inheritance (Provision for Family and Dependents) Act 1975 even if the 
relationship had lasted for a shorter period than two years.159 The recommendations were 
to be given effect by the draft Inheritance (Cohabitants) Bill annexed to the report which 
is yet to be implemented.160

68.	 Several witnesses who were supportive of the 2011 proposals for intestacy and family 
provision claims on death told us that those recommendations would be relatively easy 
to enact.161 However, successive Governments have not taken action to implement the 
recommendations. Lord Marks of Henley on Thames (Liberal Democrat) has introduced 
a Cohabitation Rights Bill in several parliamentary sessions, which sought to introduce 
a framework of rights and responsibilities for cohabitants upon separation and death.162 
The Bill would have implemented similar provisions to the Law Commission’s 2007 and 
2011 recommendations but did not progress.

Survivor pensions and inheritance tax

69.	 Other distinctions exist between spouses/civil partners and cohabitants upon death, 
notably concerning survivor pensions and inheritance tax exemption.

70.	 Later Life Ambitions (LLA), an organisation that brings together the voices of 250,000 
older people, told us that married couples only need provide their marriage certificate to 
secure their entitlement to their spouse’s pension. This is due to the legislative assumption 
that married spouses and civil partners are in “financially dependent relationships”.163 By 
contrast, LLA told us that cohabitants must produce evidence of mutual dependency to 
the trustees of the pension scheme, such as joint mortgage or tenancy agreements, joint 
insurance policies or joint bank accounts.164

71.	 Lisa Ray, General Secretary of the Civil Service Pensioner’s Alliance, claimed that 
about 80% of cohabitants rely on trustees’ discretion to secure their partner’s pension. 
She informed us that some cohabitants “have to jump through a lot of hoops” to prove 

159	 See The Law Commission, Intestacy and Family Provision Claims on Death Executive Summary, Law Com No 331 
(Summary), 14 December 2011

160	 Ibid.
161	 Q20 [Professor Gillian Douglas]; Q50 [Graeme Fraser and Lisa Ray]; Q81 [Michael Horton QC]
162	 Cohabitation Rights Bill [HL] 2019–21
163	 Later Life Ambitions [HAB0301]
164	 Ibid.

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2015/03/lc331_intestacy_report.pdf
https://committees.parliament.uk/writtenevidence/37623/pdf/


25  The rights of cohabiting partners 

they are dependent.165 She observed that some schemes require cohabitants to fill out a 
lot of forms, often with “intrusive questions” about their relationship with the deceased.166 
LLA added that, even then, this does not guarantee entitlement to a survivor’s pension.167 
Lisa Ray noted that some pensioners were unaware of both what they (or their partner) is 
entitled to and the specific requirements of different schemes to access entitlement. She 
argued that there should be “clarity out there on people’s entitlements” and regarding 
“consistency of evidence because some schemes ask for more than others. Some people do 
not have to rely on the discretion of trustees”.168

72.	 Cohabitants do not benefit from the same exemption from inheritance tax that 
married couples and civil partners enjoy.169 Juliet Brook, Principal Lecturer at the 
University of Portsmouth, told us that cohabitants who inherit their deceased partner’s 
share in the family home can face an inheritance tax burden that leaves the retention of 
the home unaffordable.170 Although there are provisions whereby a person can pay the tax 
in instalments (with interest), this can become unmanageable for someone who does not 
have the financial means to pay.171 Professor Anne Barlow observed that in the worst-case 
scenario an individual may have to sell the home and could struggle to rehouse themselves 
depending on the value of property in their area. She called for the Government to address 
this disparity to ensure that cohabitants avoid potential hardship.172

73.	 People need certainty following the loss of a partner. We support the Law 
Commission’s 2011 recommendations concerning intestacy and family provision 
claims for cohabitants. We are concerned that many cohabitants rely on trustee’ 
discretion to access their deceased partner’s pension, often after being asked to 
supply disproportionate amounts of evidence compared to married or civil partnered 
claimants. Like spouses and civil partners, cohabitants should be able to inherit the 
family home without fear they will have to sell it to pay an inheritance tax bill. The 
Government should immediately:

a)	 implement the Law Commission’s 2011 recommendations concerning intestacy 
and family provision claims for cohabiting partners;

b)	 publish clear guidelines on how pension schemes should treat surviving 
cohabiting partners, including what those partners are entitled to, and what 
evidence they will need to access survivor’s pensions; and

c)	 review the inheritance tax regime so it is the same for cohabiting partners as it 
currently is for married couples and civil partners.

165	 Q47
166	 Q47
167	 Later Life Ambitions [HAB0301]
168	 Q67; Q74
169	 You can pass a home to your husband, wife or civil partner when you die. There’s no Inheritance Tax to pay 

if you do this. If you leave your home to another person in a will, the home counts towards the value of your 
estate (property, money and possessions). The standard Inheritance Tax rate is 40% and is charged on the part 
of your estate that is above the £325,000 threshold.
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172	 University of Exeter [HAB0366]
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Conclusions and recommendations

Modern relationships

1.	 The current law applicable to cohabitants on relationship breakdown can be costly, 
complicated and unfair. Complex property law and trusts principles often require 
the financially weaker partner—often women—to demonstrate direct financial 
contributions to the acquisition of the family home, while childcare and other non-
financial contributions go largely unrecognised. Schedule 1 to the Children Act 
1989, is out-dated, mostly benefits the children of wealthy parents and is in need of 
reform. (Paragraph 23)

2.	 It is staggering that so many people in England and Wales believe in the common 
law marriage myth. This misplaced belief in legal protections can have profound 
consequences for cohabiting partners—many of whom do not realise the reality of 
their situation until it is too late. The Government should conduct a public awareness 
campaign to highlight the legal distinctions between getting married, forming a civil 
partnership, or choosing to live together as cohabiting partners. (Paragraph 24)

Equalities issues

3.	 The lack of comprehensive legal protections for cohabitants upon relationship 
breakdown means that women, especially women from ethnic minority backgrounds 
and those who have had a religious-only marriage, can suffer relationship-generated 
disadvantage. The Law Commission’s proposals for weddings law reform, although 
welcome, primarily focus on resolving issues around formalised relationships and 
the validity of marriage ceremonies. Women who feel pressured into a religious-
only marriage, other non-legally recognised weddings, or remaining as cohabitants 
without a formal agreement will remain unprotected by the current law. The 
Government should undertake a targeted information campaign aimed at women in 
religious communities where religious-only marriages are commonplace, highlighting 
the risks of not having a ceremony which meets legal formalities. Such a campaign will 
need to consider the Law Commission’s recommendations for weddings law reform. 
(Paragraph 32)

Key features applicable upon relationship breakdown

4.	 The law should fully recognise the social reality of modern families and protect 
people regardless of whether they are married, in a civil partnership, or in long-
term cohabiting relationships. However, law reform should recognise that marriage 
continues to hold an important social and religious status in England and Wales. 
We believe that the Law Commission’s 2007 proposals for an opt-out cohabitation 
scheme are a pragmatic approach for reforming cohabitation law. The Law 
Commission’s proposed approach has the potential to:

•	 protect eligible cohabitants who are economically vulnerable

•	 preserve individual autonomy;
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•	 maintain a distinction with marriage and civil partnership; and

•	 provide certainty about who qualifies as a cohabitant. (Paragraph 63)

5.	 The Government should reform family law to better protect cohabiting couples and 
their children from financial hardship in the event of separation. We recommend an 
opt-out cohabitation scheme as proposed by the Law Commission in its 2007 report 
on the financial consequences of relationship breakdown. The Government should 
make a commitment to publishing draft legislation for pre-legislative scrutiny in 
the 2023–24 Session of Parliament. In the meantime, the Ministry of Justice should 
commission a refresh review of the Law Commission’s 2007 proposals to see if they 
need updating. (Paragraph 64)

Death of a partner

6.	 People need certainty following the loss of a partner. We support the Law 
Commission’s 2011 recommendations concerning intestacy and family provision 
claims for cohabitants. We are concerned that many cohabitants rely on trustee’ 
discretion to access their deceased partner’s pension, often after being asked to 
supply disproportionate amounts of evidence compared to married or civil partnered 
claimants. Like spouses and civil partners, cohabitants should be able to inherit the 
family home without fear they will have to sell it to pay an inheritance tax bill. The 
Government should immediately:

a)	 implement the Law Commission’s 2011 recommendations concerning intestacy 
and family provision claims for cohabiting partners;

b)	 publish clear guidelines on how pension schemes should treat surviving cohabiting 
partners, including what those partners are entitled to, and what evidence they 
will need to access survivor’s pensions; and

c)	 review the inheritance tax regime so it is the same for cohabiting partners as it 
currently is for married couples and civil partners. (Paragraph 73)
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Formal minutes

Tuesday 19 July 2021

Members present:

Caroline Nokes, in the Chair

Jackie Doyle-Price

Carolyn Harris

Draft Report (The rights of cohabiting partners), proposed by the Chair, brought up and 
read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.

Paragraphs 1 to 73 read and agreed to.

Summary agreed to.

Resolved, That the Report be the Second Report of the Committee to the House.

Ordered, That the Chair make the Report to the House.

Ordered, That embargoed copies of the Report be made available (Standing Order No. 
134).

Adjournment

[Adjourned until Wednesday 7 September at 2 p.m.
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Witnesses
The following witnesses gave evidence. Transcripts can be viewed on the inquiry publications 
page of the Committee’s website.

Wednesday 22 September 2021

Professor Anne Barlow, Professor of Family Law and Policy, University of Exeter; 
Professor Rebecca Probert, Professor of Law, The University of Exeter; Professor 
Gillian Douglas, Professor of Law and Emeritus Executive Dean, Dickson Poon 
School of Law, Kings College, London� Q1–35

Wednesday 3 November 2021

Mandip Ghai, Senior Legal Officer, Rights of Women; Nazmin Akthar, Co-Chair, 
Muslim Women’s Network UK; Graeme Fraser, Cohabitation Chair, Resolution; 
Lisa Ray, General Secretary, Civil Service Pensioners’ Alliance and Partner of 
Later Life Ambitions� Q36–74

Wednesday 1 December 2021

Elizabeth Darlington, Barrister at Parklane Plowden Chambers, Leeds and 
Member of the Family Law Bar Association National Committee; Michael 
Horton QC, Queen’s Counsel at Coram Chambers and Member of the Family 
Law Bar Association National Committee� Q75–102

Mr Harry Benson, Research Director, Marriage Foundation; Baroness Ruth Deech 
� Q103–123

Wednesday 5 January 2022

Professor Jens Scherpe, Professor of Comparative Law, University of Cambridge; 
Professor Margaret Briggs, Professor of Law, University of Otago; Kate 
Dowdalls QC, Commissioner, Scottish Law Commission; Dr Kathryn O’Sullivan, 
Senior Lecturer of Law at the School of Law, University of Limerick� Q123–137

Wednesday 2 February 2022

Tom Pursglove MP, Parliamentary Under-Secretary of State (Minister for Justice), 
Ministry of Justice; Mike Freer MP, Parliamentary Under-Secretary of State 
(Minister for Equalities), Government Equalities Office; Neal Barcoe, Deputy 
Director, Family Justice Policy, Ministry of Justice� Q138–178

Professor Nicholas Hopkins, Law Commissioner for Property, Family and Trust 
Law, Law Commission� Q179–195
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Published written evidence
The following written evidence was received and can be viewed on the inquiry publications 
page of the Committee’s website.

HAB numbers are generated by the evidence processing system and so may not be complete.
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