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Dear Keith
Energy supplier failures – Insolvency Service enforcement action
I refer to my previous letter to the Insolvency Service dated 11 October 2021 and your subsequent
response dated 18 October 2021 (both of which are attached) regarding our material concerns about
the underlying causes of energy supplier failures, the very significant adverse consequences for UK
energy consumers and the need for effective enforcement action by the Insolvency Service to deter
future misconduct and mismanagement by directors of energy suppliers.
The level of our concern has been heightened by the failure of a further 19 energy supply companies,
which have entered into administration (or, in the case of Bulb Energy, special administration) since my
letter of 11 October. This takes the number of energy suppliers which have failed since January 2021 to
31 (and since January 2018 to 51).
I noted in my original letter that the underlying causes of these failures were: (a) irresponsible and
reckless practices pursued by directors of the companies involved; and (b) a regulatory regime that has
failed to provide for rigorous licensing or robust safeguards or sanctions against such behaviour on the
part of these directors. Our analysis has been further reinforced by the evidence provided to the BEIS
Parliamentary Select Committee on 19 April 2022 by the CEOs of two of the failed suppliers, Bulb and
Avro.
Whilst you may have reviewed the evidence provided by these individuals to the BEIS Select
Committee, I wanted to highlight specific aspects of that evidence which engage the provisions of the
insolvency regime and invite further questions, scrutiny and action on the part of the Insolvency Service:
-

Potential wrongful/fraudulent trading - both CEOs clearly did not understand the importance
of a prudent hedging policy to running an energy supply company. Although Hayden Wood of
Bulb acknowledged that the price cap required Bulb to hedge out for 12 to 14 months, he went
on to explain that the company continued to expand despite not being able to provide sufficient
collateral in order to access the seven to 14 month hedging markets. Still more concerning was
the explanation by Jake Brown of Avro where it was not clear that Avro had considered at all
how it would operate in circumstances where prices rose rather than fell. This generates two
critical questions:
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o

In failing to appreciate the fundamental importance of hedging, particularly in
circumstances where the price cap limits the amount which can be charged to
customers and that hedging is an inherent cost of operating in this industry, did the
directors of Bulb and Avro comply with their duty to exercise reasonable care, skill and
diligence?;

o

By continuing to take on new customers and accepting customer deposits in
circumstances where there was a clear risk that the suppliers in question would be
unable to withstand the scenario of rising wholesale costs, were the directors of both
companies guilty of wrongful and/or fraudulent trading?

-

Failure to act in the interests of the company’s creditors - Mr Brown returned throughout
the session to the fact that Avro had made a profit for four of the five years prior to its collapse.
His thinking appears to have been that, so long as the company was turning a profit, there was
no limit on the amount which could be extracted by way of management fees and loans to
connected parties. Avro’s profits appear to have come, however, at the expense of protecting
against downside risks. By prioritising short term profit and financial gain above a proper
hedging policy and the ring-fencing of customer money, leaving customers critically exposed to
a rise in commodity prices, did the directors of Avro Energy comply with their duty to act in the
interests of the company’s creditors when a company’s solvency is in question?

-

Unwinding of transactions prior to insolvency – given that the only directors of Avro Energy
were Mr Brown and his father, and taking account of their duty to avoid conflicts of interest, was
a proper and independent process followed by Avro Energy in agreeing the payment of
management fees of £250,000 per month to the management company? The same
consideration applies to the loans which were made by Avro Energy to companies owned by Mr
Brown and his father, apparently for the purpose of allowing them to invest in other
opportunities – what corporate benefit did Avro Energy receive for making these loans and how
were they approved given the clear conflict of interest that existed? Now that Avro Energy has
entered administration, are those transactions capable of being unwound?

It is clear that a detailed and forensic investigation, with the benefit of appropriate financial and legal
advice, is needed in order to consider these questions and to properly unpick the conduct of these
individuals and their fellow directors. As you noted in your letter, primary responsibility for investigation
lies with the insolvency practitioners appointed as administrators of the relevant company, who are
required to submit to the Insolvency Service a factual assessment of the conduct of the directors of that
company within three months of the onset of insolvency. Accordingly, we assume that the Insolvency
Service has now received those initial reports for almost all of these failures.
Whilst we understand that those documents are confidential to you, we have been able to access
(through Companies House) the administrators’ reports for a number of the failures. I regret to say that
they do not give us any confidence that a thorough and proper investigation is being carried out by the
relevant administrators. By way of example, we have identified that for at least seven of the companies
(PfP Energy, Utility Point, People’s Energy, Avro Energy, Green Supplier, Igloo Energy and Neon Reef)
the administrators have included identical explanations (almost word for word in terms of the actual
drafting) for the failure of the companies in question.
After watching the evidence provided by Mr Brown to the Committee, it is simply not plausible that the
reasons for Avro’s collapse could be deemed to be identical to those of the six other energy suppliers
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mentioned above. Similarly, the special administrators of Bulb included two sentences in their report on
the causes of Bulb’s failure, neither of which refers to the inadequacies of its hedging policy or strategy
despite Mr Wood himself identifying this as a key driver of Bulb’s failure in his evidence to the Select
Committee.
We are left with the inescapable conclusion that, rather than carrying out rigorous and exhaustive
investigations, administrators see this part of their role as little more than a perfunctory and box-ticking
exercise. Given the materiality of the impact of these failures on UK energy consumers of these supplier
failures, this cannot be an acceptable position.
If the system for investigation relies on insolvency practitioners who – on the face of the available
evidence – are not carrying out robust investigations, then the misconduct of directors will not come to
light or be addressed. There are at least three consequences to this omission:
(1) Reckless and irresponsible commercial behaviour goes unchecked, and directors who have
mismanaged businesses into insolvency are free to start afresh and with no adverse personal
consequences;
(2) any prospect of unwinding pre-insolvency transactions with shareholders and connected
parties, and thereby potentially enhancing recoveries to creditors (including customers), will be
lost;
(3) most importantly, the opportunity to deter further wrongdoing and mismanagement, with the
consequential costs that are then borne by UK energy consumers, is missed. On this last point,
we note that Ofgem is currently consulting on various proposals to reform the regulatory
framework applicable to energy suppliers – it seems to us that evidence regarding
mismanagement by individual directors will be very relevant to this exercise.
Accordingly, and as things stand, we have little confidence that the process you described in your letter
will result in meaningful action being taken in respect of the failures that have happened to date. The
level of our concern has been reinforced by the fact, to date, no enforcement action has been initiated
against any individual involved in the running of a failed energy supplier.
We had, in my original letter, suggested a number of constructive steps which the Insolvency Service
might proactively take in response to the wave of energy supplier failures, which included
disqualification and/or compensation proceedings against individual directors. We would again ask the
Insolvency Service, before it is too late, to take clear and decisive action that will help to mitigate the
effect of the current energy supply market crisis or avoid a similar crisis from occurring in the future.
If it should be helpful, we remain available to meet at the earliest opportunity to discuss our concerns in
more detail, and to answer any questions that you might have.
Yours sincerely,

Raj Roy
Group General Counsel & Company Secretary

cc:

Dean Beale, CEO, Insolvency Service
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Sarah Munby, Permanent Secretary, Department for BEIS
Eoin Parker, Director of Business Frameworks, Department for BEIS
Neil Lawrence, Director of Retail, Ofgem
Sinead Murray, General Counsel, Ofgem
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