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Q1 Chair: Welcome to the Public Accounts Committee on Monday 9 March 2020. Today, we are considering the National Audit Office Report on pupils with special educational needs and disabilities. This picks up unfinished business from the previous Committee, which met parents to hear about their experience of the whole SEND process for their children. I think, Mr Slater, that you were there to hear some of that at the time or may have had an update on it.

More than 1 million children in England—15% of all pupils—are recorded as having special educational needs and disabilities. We want to look at the experiences of those pupils—particularly the outcomes—the quality of SEND provision and, of course, whether the system is financially sustainable, which is one of the key issues. I should say at the top end that we have had a lot of evidence from Members of Parliament from across the House and up and down England who have real concerns about how the system works in their area. We will be replaying some of that evidence to you.

I will introduce our witnesses. Suzanne Lunn is the deputy director for special educational needs and disability division at the DfE—a warm welcome to you for your first appearance before the Committee, Ms Lunn.

Suzanne Lunn: Thank you.

Chair: Jonathan Slater is the permanent secretary at the Department for Education and a frequent flyer here. Welcome back—I am sure you have missed us. André Imich is the SEN and disability professional adviser at the DfE. Does that mean that you are employed by the DfE or do you have another job as well, Mr Imich?

André Imich: I am commissioned by the DfE.

Q2 Chair: Do you have work outside the DfE?

André Imich: No, I have no other work.

Q3 Chair: Okay—I ask just to be clear. To kick off, as permanent secretary at the Department, Mr Slater, can you tell us the latest advice on coronavirus for schools and colleges?

Jonathan Slater: We of course follow Public Health England’s advice and make sure that schools, colleges, nurseries, children’s homes, universities and further education colleges have access to up-to-date medical advice. A week or so ago, we set up a national helpline to ensure that everybody can get access at any point with any questions that they have, alongside our regular communications to them. The advice is to follow Public Health England’s advice rather than separate advice from the Department for Education. We simply follow the medical advice. If any case of coronavirus is found, or if anyone comes into contact with anyone else, we seek Public Health England’s advice and make sure the relevant educational institution follows that advice. There it is.

Q4 Chair: A number of schools have closed. Is that something you have advised them to do, or have they made that decision independently?

Jonathan Slater: No, our role is to make sure that they have the benefit of Public Health England’s advice. I don’t mean to be—

Q5 Chair: So you have not said to a school, “You must close.” It is not your—

Jonathan Slater: No. Of course, in the end it is a matter for the governing body of the school, the MAT or the headteacher to decide what to do in particular circumstances, but schools were not closed on our advice.

Q6 Olivia Blake: I have a question about the coronavirus advice. As you correctly said, it is public health advice. I am referring to a document described as advice “for educational settings”, which I have looked at. Essentially, the guidance sets out that a minimum of four to five handwashes by every pupil would be needed to meet the standard being asked for. Given that for an average school of, say, 1,000 pupils doing that for 20 seconds would take roughly 27.7 hours, would it not be beneficial for the Department for Education to review the advice to make sure that it satisfies the setting and, perhaps, to look at provision and funding for alcohol gel, for example, as an option?

Jonathan Slater: I do not want to advise Public Health England on revising their plans for the best way to keep children safe. If their advice is to wash hands for a particular period of time, that is their advice. Clearly, I am happy to follow up with you, following the session, if you think that you have seen an example of that being impractical in practice. I have not had that complaint made to me. I am happy to follow up with you afterwards, if you think there is something impractical about Public Health England’s advice. I have not heard such complaints from headteachers.

Q7 Chair: Ms Blake was making the practical point that it takes so long to do what Public Health England requires in a setting with pupils where you have a limited number of facilities, that it may not be followed.

Jonathan Slater: I understand the theory. I do not have the document in front of me. There are 6,500 people in the Department for Education. I am making sure that they wash their hands for 20 seconds. The best that I can say is that I am happy to pick up with you afterwards if you think that there is anything impractical about what is being advised, because clearly, I want to make sure that whatever is advised is practical.

Q8 Chair: I do not want to jump the gun, because I do not want to alarm people, and things are being managed as we sit here, but there has been some speculation that exams will be delayed. What provisions does the Department have in place to make sure that, if exams are delayed, that does not have a detrimental impact on people applying for sixth form or university?

Jonathan Slater: As you know, Ofqual is the statutory body that regulates the examination system. As you would expect, it is their task, which they are doing at the moment, obviously in consultation with the Department, to look at every possible mitigation of every possible scenario that comes our way. That is work in progress. 

There are a number of tools available to Ofqual and the exam boards, depending on the particular circumstances—the length of time that the schools were closed, if they were closed; the extent to which that was in some areas of the country rather than others; and the level of it. There are a whole series of tools at their disposal. Clearly, the more radical impact has more radical mitigations, but that is the work that Ofqual are doing. They will be reporting back to Ministers very shortly.

Q9 Chair: On the timeframe, things could move quite fast, if we look at other countries. How quickly can the Department make decisions, or give information to people, about what might be happening? Are you working day to day, week to week?

Jonathan Slater: It is 24/7. Advice is being finalised at the moment.

Chair: If no one else has any questions, we will move on to the main part of our agenda, which is about special educational needs. I will ask Olivia Blake to kick off.

Q10 Olivia Blake: I am interested in the significant number of pupils with SEND and the levels between them. I will focus on gender first. Can you explain why so many more boys are identified as having SEND than girls?

Jonathan Slater: That is a complicated subject, obviously, because there is a fantastically wide range, as you know, of children with special educational needs and disabilities, which is one reason I have asked André to join me, because he is more of an expert on the subject than me, as you would expect as the Permanent Secretary. I will ask André to come in in a moment. Clearly, the position is different for different types of special educational needs and disabilities. You do not see a gender differentiation in respect of hearing impairments or visual impairments, or the extent to which children need wheelchairs, but you do see significant differences by gender in respect of autism, which is one of the things in which we train teachers. André, do you want to say a bit more?

André Imich: The point that Jonathan is making goes a long way towards describing the differences. There are some areas of need where boys are identified more and some where girls are identified more. Girls, for example, are more likely than boys to be identified with specific learning difficulties. Speech and language communication difficulties are more likely to be identified with boys. 

Autism is a particular issue, and the numbers there make up quite a profound impact on the overall totals that you have just said, with more boys identified. But there are certainly a lot more boys—particularly with education, health and care plans—identified with autism. It is something we are very conscious of, and we are building that into our training plans. We deliver training courses through a variety of organisations, with one in particular being the Autism Education Trust. We do suspect that there might be, for example, under-identification of autism with girls, who can mask the impact of that type of need.

Q11 Olivia Blake: Have you seen much regional variation? Are there any lessons learnt from areas that are identifying more girls with autism?

André Imich: I do not think we have got the data with regional variations in relation to gender differences and particular types of need. We might able to get that. We are obviously aware of regional variations in relation to other aspects of special educational needs, which may be picked up later on. 

Suzanne Lunn: I would add on the gender point that the Department of Health and Social Care is quite interested in this and has done quite a lot of research. The diagnosis around autism pathways is really developing over time. So there is André’s point in particular about girls masking more, and we are also seeing the condition manifesting differently. With boys, it tends to manifest much more as challenging behaviour and with girls it can be much more around eating disorders and mental health conditions. We are working closely with the Department of Health to understand more about what the tailored approaches would be to children and young people whose autism manifests in a different way.

Q12 Olivia Blake: Can I also follow up on non-binary or different genders? The data seems to be just for boys and girls. Has that been looked at?

Jonathan Slater: I am not sure whether we have any data—I do not think we have. Obviously, I will come back to you on whether there is data that I am unaware of. Clearly, there is a challenge to all of us in Government to update our data in all sorts of ways that goes beyond male and female, and I would expect this to be true in this area, along with others. I will check.

Q13 Olivia Blake: This is a related but separate point. I note in the Report that there has been a 17.1% drop in non-EHC SEND support. Is this related to gender at all, or are there wider issues of affordability and availability of diagnosis that you might have considered?

Jonathan Slater: Again, my colleagues might want to come in if there is anything they want to add, but there was a report back in 2010 by Ofsted which was critical of what they saw at the time as over-identification of children with special educational needs—short of what in those days was called a statement—so there was a big focus across the schools system on the back of that 2010 report to ensure that children were being appropriately identified as having genuine special educational needs. 

One of the changes made subsequently was to change one sort of “label” that a lot of children used to have—behavioural, emotional and social support needs—to make it the more precise social, emotional and mental health support, so that schools were generally focusing on the underlying issue, such as whether they had a mental health need of the sort Suzanne was referring to, rather than it just being that their behaviour was poor. Although this is a very complicated subject, that is one reason why it is not surprising that the number of children being identified as having a special educational need fell post-2010. It is not a consequence of the 2014 reforms; it started in 2011. 

André Imich: If I can just pick up on that, one of the things the reforms did was to build on that report from Ofsted and say, “Right, we need to look again at those School Action and School Action Plus categories and see whether they are actually bringing about the intended benefits.” As a result of our work up to 2014, we made a significant change in the new code of practice and introduced SEN support. We changed School Action and School Action Plus. Between 2010 and 2014 it was reducing, as you have indicated. We introduced SEN support, which basically invited schools to recalibrate their whole system of identification and assessment of children at the pre-statutory stage. Between 2015 and 2016, schools were getting used to the new ways of looking at children who might require SEN support, and you will have seen that since about 2016, there has been a small increase year on year in the number of children identified as needing SEN support. It has gone down, and in recent times it has gone up slightly, so the system is settling into the new system that the new code of practice intended. 

Q14 Olivia Blake: So the implication is that pupils who needed extra support in 2014 would no longer be considered to need that extra support now?

Jonathan Slater: It was post-2010—2010-11.

André Imich: Ofsted, in that report, felt that there were a number of children being labelled as SEN who really did not have SEN and were not actually getting any support, even though they were on the register. It was really a time of redressing those sorts of issues.

Q15 Olivia Blake: I am going to draw on some evidence we have had from Sharon Hodgson, the Member for Washington and Sunderland West, who chairs the APPG on dyslexia. A recent report by the APPG showed that 80% of people with dyslexia leave school and education settings without a diagnosis. I wondered whether these two issues could be linked, and whether you have any data for later life diagnosis of dyslexia and how it responds.

André Imich: We do not have data on that—if they are not identified, we cannot have data on them—but what we would say is that over the last few years our emphasis has been on quality-first teaching. We are training our teachers to identify need earlier and to try to meet need without necessarily having to go through all sorts of systems such as SEN. If teachers can meet need in the classroom through their own skills, abilities and resources, there is not a need for additional provision to be made or for the identification of a particular diagnosis. There are certainly a number of children who are identified with dyslexia—it is still quite a significant category—but it is difficult to comment on numbers that we are not able to measure.

Q16 Olivia Blake: So you do not agree with their recommendation that there should be an assessor in every school to try to increase recognition during schooling?

André Imich: What is important is that teachers have good training, which we may come back to, and that the SENCO in a school—every school has a SENCO, who has expertise right across the board in special needs—is able to identify specific learning difficulties when there are related concerns.

Q17 Chair: Do you think there is enough specialist support for SENCOs to draw on? There is an indication of potentially quite a large degree of regional variation and that there are different performance levels around the country.

André Imich: SENCOs are often the unsung heroes of the SEN system and deserve as much support as possible. Certainly, in my experience since the reforms were started in around 2013, I have found that local authorities have been engaging much more closely with SENCOs. There are some very strong SENCO networks, which provide a lot of support and training for SENCOs. In quite a number of the local area SEND inspections, the work of SENCOs has featured large, in a positive way. A lot of areas have received positive accolades for their support for SENCOs. We do think they are a group who need as much help and support as possible. 

Jonathan Slater: Obviously, the role of SENCOs is very significant and they need proper support. The sort of thing that we do in the Department is fund specialist organisations to work with them—for each region, you identify an expert school leader and a deputy who work with SENCOs in that region—so we do not just leave it to the local authorities. Many have very good networks that organise their own CPD, but we seek to supplement that at the regional level—as well, of course, as providing direct training for teachers ourselves. 

Q18 Olivia Blake: Moving on to the exclusion of children with SEND, why do you believe that so many children with SEND are being excluded, per the Report?

Chair: Who wants to take that? Mr Slater? Mr Imich?

Jonathan Slater: You start, and then I’ll come in again.

André Imich: For a long time, it has been clear from the data that children with SEN are disproportionately excluded. We could speculate on the reasons for that, but I think it is much more important that we focus on what we are actually going to do to try to improve that situation. You will probably all be aware of our recent announcement of behaviour hubs, for example, the aim of which is to improve the quality of support across a whole-school behaviour approach, which will invariably capture disadvantaged and vulnerable young people, including those with special educational needs. We need to improve the measures within schools.

We are very clear that, where an exclusion is the last resort, it is the right of the school and the headteacher to make that decision, but we certainly think that children with SEN need consideration. Children with education, health and care plans—those with the most complex needs—have a lower rate of exclusion than those on SEN support. That is slightly encouraging, but it is still not good enough. Those on SEN support are the most vulnerable. Nevertheless, we think that there are opportunities as we move forward to continue to improve school work on behaviour management and effectiveness, which will have an impact on this population. We have a number of ongoing behaviour support measures that should improve that situation.

Suzanne Lunn: Early intervention is key here—making sure that schools are supported to deal with children who have challenging behaviour, from whatever circumstance, be it because of a special educational need or disability, or an adverse childhood experience or trauma, such as children in the care system might have. Some of the challenges that the Report brings out are around access to child and adolescent mental health services and the waiting times for those. One key action that the Department is taking jointly with NHS England and the Department of Health and Social Care is to establish mental health support teams in schools in about 20% to 25% of areas by 2023, to provide that additional support and expertise within a school environment, to help children to manage anxiety and low-level behavioural issues earlier.

Q19 Chair: Isn’t that money coming from the Department of Health and Social Care?

Suzanne Lunn: It is, yes. It is a joint programme.

Jonathan Slater: Clearly one would want to avoid, if one could, a situation in which a child is excluded at the age of 15 for something that could have been addressed earlier. A direct answer to your question is that some of that is going on, and it has been identified that need is not being met sufficiently early. That is why we are exploring what more we can do about it. 

There are two parts to the mental health support. There is the work that is rightly being funded and led by the Department of Health and Social Care, because that is about the recruitment of clinicians, therapists and other NHS workers who will be working with groups of schools. We are funding the appropriate training and support for the lead mental health senior manager in each school, but it is a joint piece of work. 

Q20 Chair: One challenge when we looked at this before was that school nurses are funded through the local authority, and there is a real squeeze on them. Have you factored that into the planning?

Jonathan Slater: Clearly, the purpose of this intervention is to address a significant gap.

Q21 Chair: We have been off for a bit so I have not checked. Is that long-term funding? What is the timeframe on it for the mental health interventions?

Jonathan Slater: The timeframe for what Suzanne described? It will take a long time to get it right across the country.

Q22 Chair: Yes, but for how long has the money been promised?

Jonathan Slater: To get across the whole country, by 2023, as Suzanne said—

Suzanne Lunn: In 2024, it will be in 20% to 25% of local areas.

Q23 Chair: So will it be part of the base-load funding for local areas?

Suzanne Lunn: This is NHS funding, so it will be through CCGs.

Q24 Chair: That exactly raises the concern that that funding may not always be there for schools, but we will pursue that with the Department of Health and Social Care.

Jonathan Slater: I wanted to make sure, to be honest, that the NHS is responsible and accountable for this service. 

Q25 Chair: It is great that the NHS is doing it and that it is being embraced by schools and that you are supporting it, but if it will not be there beyond 2023— We do not know if it will. That is down to CCGs, and there is a question mark over that.

Suzanne Lunn: On your point about school nurses, local authorities commission them for certain public health factors. But there are also children with very complex needs, where it is still the responsibility of the CCG to ensure that there are trained practitioners who are working with those children.

Chair: Absolutely. We were talking more about the general support around mental health. Sorry, Ms Blake, I cut across you.

Q26 Olivia Blake: I was going to ask: do you think a significant chunk of those exclusions is related to mental health, in that case? Or is it just a pot of money that is going to solve part of the problem?

Jonathan Slater: That is one of the many.

Q27 Chair: It is interesting that you highlighted that. 

Suzanne Lunn: We talked briefly before about autism, but you  may have noticed from the Report that the rise of 46% of children diagnosed with autism spectrum disorder between 2015 and 2019 is quite often found co-morbidly with mental health challenges. One of the things we have been talking a lot about with the Department of Health and Social Care is support for schools and others in dealing with children who may have some sort of combination of autism spectrum disorder and mental health concerns, and how to put the right support and behaviour management strategies in place locally to try to help those children to stay in school—or to move to a school that will better meet their needs. That is partly why the Government have announced reviews of alternative provision and looking at the quality of education for children who may not always be able to be supported in a mainstream school.

Q28 Sarah Olney: You were talking about exclusions, but I want to refer to a report from London Councils, which represents the 33 London boroughs, produced in September 2019. It found that a significant number of schools were “engaging in poor admissions practice to informally exclude pupils from even starting at their school”. Do you think this points to a situation where schools are disincentivised to accept pupils with SEND in the first place?

Jonathan Slater: Schools are required by law to take on children with education, health and care plans. If any local authority has a concern about a school’s not taking a child that it is required to, they should refer the case to us, as we have statutory responsibilities to intervene. The subject of interventions on schools is a complicated one that we will address in detail, won’t we? The—

Q29 Sarah Olney: Sorry to interrupt, but what about pupils with SEN needs who do not have EHCPs?

Jonathan Slater: Concerns have been raised—they are referred to in the Report—about the regime in which schools have to pick up the first £6,000 of the cost of SEND from within their own budgets.

Q30 Sarah Olney: Do you think that is a disincentive?

Jonathan Slater: We sought views from right across the system last summer and, perhaps inevitably given the complexity of this, there were widely differing views. Some people said, as is implied by your question, “If I’ve got to pick up the first £6,000, it would be in my interest not to take the child in the first place.” On the other hand, under a different regime in which schools are incentivised to ask for funding for any child whatever their particular need, you could find a very non-inclusive regime in which children are labelled in order to identify funding—precisely the concern that Ofsted had about the regime pre-2010.

Q31 Sarah Olney: But are you concerned about the current system, where it seems that children are not being admitted—not the ones with EHCPs because, as you said, there is a statutory role, but the ones who do not have ECHPs? There is evidence that they are not being admitted.

Jonathan Slater: Definitely, we would have concerns about that. That is one reason why the Ofsted inspection regime has been changed to put more focus on inclusion. The first inspection I went to as the permanent secretary at the Department for Education was a good example of a school in London that Ofsted had identified as refusing to engage with the local authority on taking children in precisely the circumstances you are describing. I have seen it with my own eyes. The good news in that case is that Ofsted was taking firm action, and the school knew that unless it responded appropriately it would fail its Ofsted inspection. So I absolutely see that happening, and it is our job to ensure that we have the accountability system in place and take action where schools are not acting as they should.

Q32 Sarah Olney: Are you satisfied that Ofsted is providing a sufficient reporting environment to identify and take action against the schools that are not admitting children with SEN?

Jonathan Slater: It is early days, of course, in the new inspection framework, which came into place in September. The early signs are good. For example, we have looked at what proportion of Ofsted inspection reports are addressing special educational needs explicitly in the public document, as opposed to in private conversations behind the scenes, and the answer is 98%. The mathematician in me cannot stop myself from telling you that the average number of times that SEND is mentioned per Ofsted report is 2.4. That might be a slightly spurious level of accuracy, but it demonstrates that Ofsted is taking it seriously.All Ofsted’s inspectors have been trained in how to identify good-quality SEND practice in schools. Every single sample of pupils in the school includes pupils with SEND. It is definitely a good step forward, but it is early days.

André Imich: Another angle on this is the local area inspections, where Ofsted and the Care Quality Commission are looking at the local area and the local authority in the widest sense. In some instances through their inspections they have identified a small number of areas where they feel that some of the schools may not be as welcoming or as inclusive as they should be. If that comes through in the local area inspection report, that is another matter that the local authority can take further and about which they can turn to us for support. That is another angle of investigation into that issue.

Q33 James Wild: I would like to come in on that point about the CQC and Ofsted inspections. How confident are you in those processes, in terms of capturing the feedback of parents and carers?

Suzanne Lunn: The Ofsted/CQC inspections are a fairly new innovation and they only started being rolled out in 2016. We are now just over two thirds of the way through. Ofsted, with CQC, have been compiling some research evidence about how well that inspection regime has been going, with a view to informing Ministers around taking decisions on what the future of that inspection regime will look like.

I think parents have felt quite involved in some of the inspections. Certainly, the Department has funded parent carer forums at national, regional and local level to embed co-production and make it clear to local areas that parents must be involved in designing services. Generally speaking, that voice is heard.

Where parents are less happy about the inspection regime is in relation to the consequences of local areas not making enough progress or not making progress quickly enough on written statements of action. That is an area where we are looking to do more to intensify the improvement support and the intervention activity the Department puts in, to try to drive that progress forward.

Jonathan Slater: As a practical example, if you were to look at Brent’s first inspection by the CQC and Ofsted, you would see that they were critical of Brent for not sufficiently involving parents and carers in the production of their work. That was one of things they required Brent to improve on. When we sent Ofsted and CQC back to see if Brent had made any improvement, the good news was that they were very positive indeed about the work that had been done. That is the way the regime is supposed to work.

Q34 James Wild: There was an inspection earlier this month in Norfolk. There was only one hour allocated for face-to-face meetings with parents and carers in Norwich. Norfolk is the fifth largest county in the country. It is not all about Norwich; it’s about west Norfolk and other areas. As the commissioner of these reviews, do you think it is adequate that one hour was given to parents and carers to make their case face to face with inspectors?

André Imich: I picked up on social media that there was a particular issue about that inspection regarding that angle. I do not know the detail, but from what was being reported on social media it seemed unusual. We would like to look into that in more detail. The inspection only finished last Friday, so we have not had a chance to look into the actual story.

Jonathan Slater: On the face of it, the answer to your question is that it doesn’t sound good enough, but let’s follow it up with you.

Chair: We can refer back to our previous session, which you may remember took place before the election with the previous Committee, where the witnesses, who worked on the frontline, did not say anything was particularly wrong with the EHCP principle, but talked a lot about a lack of accountability and about the issue of children not being admitted in the first place. There was a lack of confidence among many parents, which Mr Wild rightly highlighted.

Q35 Sarah Olney: Key point 20 on page 10 of the Report highlights the fact that, in Ofsted’s inspections of local areas, 50% have been found to have significant areas of weakness in their delivery of SEN support to the relevant pupils. What exactly will the Department be doing about that?

Jonathan Slater: The way the system works—again, Suzanne might want to comment on this in more detail, if that would be helpful—is that, precisely because this is a new regime, we want to make sure that local areas, both the council and the CCG, are doing their jobs properly. As you say, in half of them so far the answer has been yes, and in half—they have been areas where either the council or the CCG or both need to do better. Then what they are required to do—the local area—is to set out how they are going to respond to the recommendations that are made from the CQC and from Ofsted. Then we send Ofsted and the CQC back: has the local area responded appropriately? I was mentioning, in response to a previous question, that Brent weren’t doing very well on a particular thing, and we sent them back, and they were doing fine the second time round. Of the first 18 revisits, I think there were seven local areas that, on the basis of the revisits, had they done all that was supposed to be done, Ofsted and CQC were happy with that progress— 

Q36 Sarah Olney: What sort of areas had they been failing on? What are the areas they are failing on, and still failing on, that need addressing?

Jonathan Slater: It could be anything that is raised. 

Q37 Chair: No pattern?

Jonathan Slater: No, it could be the quality of parent-carer engagement in the first place. It could be the extent to which the EHCP process is as speedy as it should be. It could be for any number of different reasons. The point I was making is that we ensure that any concerns are followed up appropriately. One of the first 18 follow-ups—Ofsted and CQC just failed to see any progress at all. That was in Sefton. Because in that one area of the country they saw no signs that progress was being made, the Department took the next step, which is to put Sefton under an improvement notice, requiring them to achieve the changes that they had not made to date. So the intervention gets heavy if they don’t respond to the inspectors.

Q38 Sarah Olney: Did it surprise you that 50% of areas inspected were reporting areas of significant weakness?

Jonathan Slater: What would you say to that?

Suzanne Lunn: I am not sure the Department thought enough about it as it should have done. I think there was a huge focus when the reforms were first introduced around transferring statements to education, health and care plans, which is very process-focused; and it is hugely challenging for local areas to do that. Certainly the staff in the Department were very focused on that, and we hit those targets and we were very successful. For the first year of the Ofsted/CQC inspection, about 35% to 36% of local areas inspected were showing signs of weakness, but broadly speaking it was positive. That almost flipped in the second year. I think it has now levelled out at about 50%, so I think we have started to see that areas have found it more challenging to implement some of those reviews. 

Jonathan Slater: I don’t think the Department was probably able to do a prediction back in 2014 as to the proportion of areas in which you would find a problem. I think, myself, you would definitely expect there to be a significant number of areas that would find it challenging in the first instance to put in place a completely new system—combined with the fact that, of course, by the time the inspectors were coming, the financial situation facing many local authorities and schools was more challenging than at the time when the legislation had been enacted. 

Chair: You said it, Mr Slater. We will come back to that later. I am going to bring Mr Richard Holden in.

Mr Holden: The 50% of schools—

Chair: I am sorry, Mr Holden. Forgive me but at the beginning we did not do a declaration of interest.

Q39 Mr Holden: Sorry, I must declare an interest. I was a special adviser at the Department until November last year. 

With 50% of the Ofsted/CQC inspections finding areas of weakness, that is obviously quite a substantial figure, as Ms Olney has pointed out. Ms Blake pointed out the underestimation over recent years of children with special educational needs—and that has been going up slowly, those rates, in the last few years. With Ofsted not having inspected some schools for over 10 years, are you concerned that beneath the surface here there may be greater issues that you have still not managed to get to within the Department? 

Jonathan Slater: By the way, we are not suggesting that the fact that levels of SEN support have fallen from 2011 to 2015 is a sign of under-reporting. We are not saying that. We are saying that, in fact, that was a consequence of Ofsted specifically saying that there was over-identification of SEN beforehand. It is a complicated subject, but I just wanted to make that point.

Clearly, the fact that the Department announced last September a review of how the SEND system is operating nationally is evidence that we do not think that this is simply an issue to be resolved local area by local area. It is not surprising that one would look at the system as a whole five years after a significant set of reforms. But it is clear that the system is not working as well as it should do, and we need to work—and indeed we are working very hard—on considering whether there are any changes that need to be made to the system as a whole.

As to whether we have good data, we have better data than we have ever had before. These inspections are very instructive. And yes, it is true that outstanding schools have not been inspected for some time, but as you know—I think you might have been involved in it—the inspections of outstanding schools are now coming back in again. 

Q40 Mr Holden: Specifically on the SEND point, obviously there has been a huge change in emphasis over that 10-year period. You have had Ofsted saying there was an overestimation in 2010, and then you have seen, potentially, an underestimation in recent years. Obviously, with this being such an important area—with 15% of children having SEN—do you not think that this is one of those areas that, as part of that inspection, these schools really need to focus on, if they are being inspected for the first time in 10 years and we have seen a huge change in the actual profile of what we are looking for?

Jonathan Slater: All schools—absolutely; of course, you are absolutely right—including those schools that have not been inspected for a long time, need to take a good hard look at whether they are operating inclusively, as set out in the Ofsted inspection framework. 

Q41 Olivia Blake: I was just wondering what assurance you can give us that the review you are conducting will lead to tangible improvements for the lives of the children.

Jonathan Slater: Obviously, by definition I can’t pre-empt the outcome of the review and I don’t get to decide its outcomes either. But we are all working very hard to try and make sure that whatever comes out from it will improve the life chances of individual children, because that is what we come to work to do. 

Q42 Olivia Blake: The Report outlines what the long-term outcomes would be. Could you perhaps just go into a bit more detail about how you see higher education and employment, and the—

Jonathan Slater: Sorry—I misunderstood your point. 

Q43 Olivia Blake: I am referring to page 22, point 1.20, under the heading “Long-term outcomes”.

Jonathan Slater: Yes. Sorry—I was speaking too generically; I misunderstood your point.

I think this is a good challenge by the NAO that we have got the right sort of outcome descriptions—who could argue with those? But the NAO’s points—one of them, if I have got it right—is that those outcome descriptions are rather generic and we should be tougher in being clear what would be a satisfactory level of improvement. That is definitely one of the areas that we are looking at.

You can see from these inspections that we have been talking about, both at the level of the school and at the level of the local area, where areas have been making improvements. It is publicly available information, the extent to which Lincolnshire, Trafford, Birmingham, and Brighton and Hove—different areas—have made good progress, relatively speaking, for children with SEN, both at school and in preparing for work. The challenge here is this: can we quantify what would be an acceptable level of improvement and hold people to account for that? 

Of course, it is easier said than done. Can you imagine a school-by-school target for the proportion of people who should be employed in a particular level on a particular—? Well, you can see the challenge in it. But this is an important area of focus for us, which we are absolutely working on in the review.

Q44 Chair: The destination outcomes data was going to be collected for all pupils anyway. Is there anything different about this?

Jonathan Slater: It is definitely positive that, as of January this year, for the first time—rather than as in the old days, when our performance tables included sustained employment and education outcomes only for kids at level 3, doing A-levels and BTECs—they include sustained education and employment outcomes for all children by the time they are 18. You can see the differences between children with special education needs and those without them, looking underneath the surface of what we publish. That seems a promising area that we are looking at in the review.

Q45 Olivia Blake: When do you believe we will have reliable evidence on whether the support system is actually preparing children with SEND for adult life?

Jonathan Slater: We get better evidence all the time. The Report itself describes the fact that, from memory, 86% of children with special educational needs at mainstream schools go into sustained employment or education, compared with 91% of children without special educational needs. We have some data already—quite a bit of data—but we are proposing to go a lot further. We recently published a feasibility study into carrying out a long-term, longitudinal survey over time of the outcomes achieved by children with special educational needs and the cost of that provision. That has never been done anywhere in the world.

Q46 Chair: Is there anywhere in the world that is doing this very well?

Jonathan Slater: Not the evaluation. We are having to take it carefully, which is why we have to do the feasibility study first. We are aiming to go ahead with that longitudinal survey on the back of that feasibility study, which suggests that it can be done, albeit that it is hard. There is good data already that we should be making use of. That is the point that the NAO is making, and I think it is a fair cop.

Chair: There is always data that the Government could make better use of.

Suzanne Lunn: I would add that outcomes for children with special educational needs is quite a challenging area. It is something that the SEND review is talking to parents about a lot. We, of course, want to have high aspirations for children with special needs. Many of them will go on to get good GCSEs or go into higher education. A number of children will probably never reach that level of attainment, so how are we helping services to understand what good-quality provision looks like for them? 

That is part of what we need to look at through this. We are being really clear what parents’ expectations should be, and that education, health and care plans feel like they are delivering the right things to make sure that children are safe, happy and enjoying their lives. We are trying to look at whether we can put some better metrics on that, as well as the attainment data.

Q47 Chair: We have heard a lot about process today. You are talking about the individualisation of this, which is quite challenging through a study.

Suzanne Lunn: Yes, but if you are going to prepare a young person for adulthood and you are working in a school, knowing what you are aiming for as part of the services that you are configuring for them is a really important part of that. I think there is probably more that we can do to help to bring some consistency to that area.

Q48 Olivia Blake: On consistency, are you expecting the outcomes to be measured in a standardised way across the regions, because there is such variation at the moment?

Jonathan Slater: We are not in a position to report to you at this point on how we are going to do it and what the answer is. Clearly, one would want something that was consistent over time and by local area, but given the variety of different children we are talking about—more than a million children, with such varying needs—that would be the aim, but what it is possible to do in practice is what we are investigating at the moment. We are happy to report back to you on where we get to.

Q49 Olivia Blake: Okay. Moving on to BAME children, do you have any explanation of why there is a high proportion of SEND children in these communities? Also, a supplementary to that: what assessment have you done of ethnicity and exclusions?

Jonathan Slater: André might want to come in on this, because we were supporting a piece of research last year by Oxford University looking specifically into the question of SEND by ethnicity. André was one of the advisers to that piece of work. Again, it is a complicated subject, but you asked with regard to gender whether we had identified regional and local variation, to which the answer was no. On ethnicity, the answer was yes. We sought reports local area by local area, and shared those with each local authority to identify the extent to which they were different from each other, so that they could follow them up. That is public information.

André Imich: Oxford University ran a very detailed study using pupil census data on ethnicity and SEN and levels of identification and so on. As you suggest, it found quite a significant range of differences across the regions and across the different ethnic groups. It was hard to pinpoint exact reasons why—there could be language or deprivation issues—but certainly one strong feeling was that it was something that local areas themselves needed to grapple with, because they understand their local communities better. One very positive outcome from this research was that every local area’s school improvement team was sent a bespoke set of data about their ethnic issues and on SEN for them to analyse and to take local action and to improve it. 

This is a complicated issue, as Jonathan said, but it is very important, first, that we recognise it as an issue and have good, strong data on which to enable local providers to be challenged and to challenge themselves and to seek improvements where necessary, which at times might be justifiable. We have also ensured that ethnicity is part of the local area inspections, which sit on top of much of the activity that goes on in schools. For example, inspections in Coventry and Oldham both identified strengths in the commissioning of services to support ethnic minority groups. Going back to another theme that was mentioned, another area was criticised because it was not communicating effectively with its local ethnic groups. Again, we think that it is very important to drive this issue through a variety of sources.

Q50 Olivia Blake: Finally on exclusions, what impact does exclusion have on a child with SEND?

Jonathan Slater: Oh gosh, there is a question. It obviously depends.

Q51 Chair: Do you measure those impacts?

Jonathan Slater: It depends on when, in what circumstances and what happens to them next, doesn’t it? You see some fantastic alternative provision, but you do not see enough of it. That is an important priority for the Secretary of State. Clearly, as I said in answer to a previous question, you would definitely want—if you possibly could—a system in which kids were not getting excluded towards the end of their secondary school career and had their needs identified earlier and met better.

Q52 Olivia Blake: Finally from me, how confident are you that pupils of similar needs receive consistent support, regardless of where they live?

Jonathan Slater: That is not something that we say is in place. That is precisely why we have an inspection regime at a local authority level, and why the situation in different schools is different. The requirement is for children to have access to the same high-quality support wherever they live and whatever their circumstance, but obviously the evidence is that some children receive a fantastic level of support and others do not. 

Q53 Olivia Blake: Have you carried out any systemic analysis to understand that variation at the local authority level?

André Imich: Again, this is a feature of our local area inspections. You asked earlier about the common themes of concern. One has been the pathway for diagnosing autism and intervening appropriately, which has been a particular area of concern in the written statement of action for a number of local areas following a poor Ofsted or CQC inspection. 

Q54 Chair: Can you give us an idea of the scale of that? How many local authorities? What percentage?

André Imich: I could only guess—

Jonathan Slater: Don’t guess—to be clear, so that we can answer it as well as we possibly can, what is the precise question, Chair? 

Q55 Chair: Mr Imich just explained that some local authorities are not good at diagnosing autism and supporting pupils with autism. That is quite a big issue if you are the parent of a child with autism. What is the scale of that? What percentage of local authorities are you aware of that it affects? Is it a widespread problem? Is there one or two that you are able to name today, Mr Imich?

André Imich: It is more than one or two, and probably fewer than a dozen that have been identified through the inspection reports, but clearly what has been positive, as you heard from Jonathan, is that, certainly among the seven that he referred to that have had revisits following their initial assessment, at least one or two of them had that particular issue of autism pathways highlighted, and they had improved significantly to satisfy Ofsted and the CQC that they had made satisfactory progress.

Jonathan Slater: Of course, we don’t just wait for the inspection process to roll out. It is important to ensure that teachers and other education professionals have access to good-quality evidence on what works and training to support them. Over the past 10 years, more than 250,000 people in the education system have been trained on autism, and that continues. We think that is one of a number of reasons that autism diagnosis has gone up, because people understand it better than they used to.

Suzanne Lunn: One of the key challenges for Sefton is around autism diagnosis pathways. Yes, they have an improvement notice on the local authority, but it also clearly refers to the responsibilities of the CCG in cracking that issue. For us, it all comes back to how we drive the jointness of the intention of the 2014 reforms, by improving joint commissioning so that local authorities, schools and health are all talking together about what the joint strategic needs assessment is for the area, what kind of support they need from which of the relevant agencies, and how we further improve that. We have set up a SEND system leadership board, chaired by Tony McArdle, with representatives from local government and health and others, to try to look at what good practice is in those joint commissioning arrangements, so that we can strengthen those pathways and ensure that children are not waiting too long for that kind of support.

Q56 Chair: Just to be clear, who is funding the training that is being provided on the autism pathways you mentioned, Mr Slater? Was that from DfE? It is directly from the Department?

Jonathan Slater: Yes, we fund the Autism Education Trust, which includes the National Autistic Society, to provide that training.

Q57 Chair: So it is provided free to schools? They do not have to pay anything for it?

Jonathan Slater: Yes.

André Imich: The other thing just to mention is that many local areas have good autism pathways in place. The inspection has praised Milton Keynes and Lincolnshire, for example, for having clear diagnostic pathways. There are areas that are doing it well.

Q58 Chair: I think we would all agree the aim is for all to do it well.

André Imich: Exactly.

Q59 Chair: I want to move on now to the money, but before I do that, I want to refer to Tony McArdle’s work. Obviously the leadership board work is important—as you say, a review and the work on this five or nearly six years after the implementation is important. However, in The Times Educational Supplement Mr McArdle is reported to have suggested, when talking to schoolteachers, that schools and, in some cases, parents were applying for EHCPs more than they needed to and clogging up the system with pupils going through that long-winded process, and that it was draining money from wider general SEND provision that did not require an EHCP. Mr Slater, would you agree with Mr McArdle’s view?

Jonathan Slater: I have not heard him say that myself, so I will avoid commenting on something without having heard it myself and without having understood the context. 

Q60 Chair: There is a point there about clogging up the system.

Jonathan Slater: Any parent wants the best possible support for their child, don’t they? We have deliberately designed a system that seeks to make it easier for people to seek an education, health and care plan to ensure that that need is met appropriately. I would not want to discourage anybody from seeking the right support for their child. At the same time, I see lots of very interesting ways in which different local areas support parents to get that support. For example, in Nottinghamshire they have devolved quite a bit of the high-needs budget to groups of schools. That is not a new thing; they have been doing it for many years. The idea is to see whether it is possible to get the support directly to those children within the school without their needing to apply for an education, health and care plan. We all know examples of people who have gone through that process and found it painful. I definitely would not want anybody to think that we wanted to make it anything other than as easy as possible for children to get the support that they need, of course.

Q61 Chair: People are applying through the EHCP process inappropriately partly because they have a lack of confidence in the system. We have heard from Mr Wild and others, and we had quite a lot of evidence from parents unsure that their child will get what they need unless it is nailed down in an EHCP. Isn’t it a fundamental flaw in the system that everyone drives towards EHCPs, which are time-consuming to implement? That is perhaps part of the reason—I will touch on the other reasons—that there is pressure on the wider SEN budget.

Suzanne Lunn: I would not wish to speak for Tony, but I think that was partly what he was driving at. There will be some children who are at the most complex end of need who will always need an education, health and care plan. That is a given. There are, as you know, 12% of children who are on SEN support. There will be a boundary between those two categories of need. What I think we would want is that where the local offer in a local area is strong, and there is a good SEN support offer, parents should not have to go through a statutory system to get the support that they need for their children. 

Where local areas have produced good local offers, parents can clearly see what support is available for their child with special educational needs. Then they do not feel compelled necessarily to apply for an education, health and care plan. Some, obviously, will always need and want that, but it is about making sure that that distinction is clear, and as much can be provided without having to go through statutory processes as possible.

Q62 Chair: That, I guess, is the nirvana that everyone is aiming for, but I think a lot of parents out there—we had evidence from some—are nervous about this process. I want to get into more brass tacks on money, because in 2014 the reforms were implemented and there was an expected savings target, wasn’t there, Mr Slater? That has not been realised. Why do you think that is?

Jonathan Slater: Although I was not here in 2014, I do not think that there was an actual savings target.

Chair: Just an aspiration.

Jonathan Slater: It is certainly the case that the Department was aiming for the benefits to outweigh the costs. That is certainly true.

Q63 Chair: Did you do a full impact assessment of the reforms to see where the savings in money would come, to perhaps pick up on the conversation that we just had with Ms Lunn?

Jonathan Slater: The NAO Report identifies the extent to which the Department did a lot of preparatory work before the 2014 report.

Chair: You did not carry out a full assessment though. 

Jonathan Slater: No. What they did was have a series of pathfinders in advance of the legislation, seeking to test in practice what would happen in a number of different circumstances. That is what they did, and they decided to trial some things that we are still trialling now, in the way the tribunal works, for example. But yes, it is certainly the case that the Department thought, at the time, that it should be possible for the overall system to cost less, and that has not happened.

Q64 Chair: Just to pin you down a bit more, because you said that it was not a target, what was the evidence that you were working on that gave you the belief that there would be some cost savings?

Jonathan Slater: The idea—this works well in some areas of the country and badly in other cases—was that everybody supported, as the NAO point out, each of the objectives of the reforms, for example to make the process of seeking a plan one in which parents and carers are more actively involved, where health and social care would collaborate more effectively with education. You can see how, in theory, both of those can reduce the costs of the system as a whole.

Q65 Chair: Those are lovely warm words, but that is in theory. We all know—you more than many—how hard it is when you try to integrate health and education, or indeed health and local government. Where was the evidence that there were actually going to be any cost savings? It was a nice idea, but where was the evidence?

Jonathan Slater: Often we are in a situation where we are being asked to comment—you are asking me to comment—on the work of people some time ago. I am trying to put myself in their position. I have already referred to the fact that when the legislation was being debated in 2014 it was in advance of the 2015 spending review. You can see that the introduction of a new system is always going to be put under more pressure, and could lead to more bureaucracy, challenge and cost, if the various parties in it are struggling financially. The NAO has identified the financial pressure that local government has been dealing with since that legislation was passed, and that is obviously a factor. 

I suppose my point is that it doesn’t seem to me unreasonable to assume that a system that is designed to be more collaborative is one that, over the medium term, should be more cost-effective.

Chair: But not while everyone is counting their beans.

Jonathan Slater: It’s my job as a permanent secretary to choose my words relatively carefully.

Chair: We expect this of you, Mr Slater. For new members of the Committee, I should say that Mr Slater could have written episodes of “Yes Minister”! Carry on, Mr Slater.

Jonathan Slater: But it’s also my job to be honest in front of you—

Chair: Thank you.

Jonathan Slater: And the stresses and strains that different parties in this system have been under will have led to behaviours of the sort that are identified in the Report. In other words, any system is only as good as the context in which it operates.

Chair: Very diplomatically put.

Jonathan Slater: Thank you.

Chair: So the pressure on the budgets made a difference. We get that. I’m going to ask Ms Blake to come in and I’m going to follow through on this.

Q66 Olivia Blake: In part two of the Report—paragraph 2.23—it talks a bit more about the Department not making a formal regulatory impact assessment, but also it seems that the Children and Families Bill went through before the evaluation of the local pathfinders was completed. Can you explain how you could know whether this would be value for money without evaluating the pathfinders first?

Jonathan Slater: I don’t know enough, sitting in front of you today, about the extent to which the pathfinders were nearly completed and there was lots of information to use, albeit not sufficient. I know that evidence from the pathfinder was used, but clearly that process was not complete.

Chair: So much for evidence-based policy.

Q67 Olivia Blake: Paragraph 2.24 summarises the evidence pack and says that the assumption was a reduction in conflict and that this would lead to cost savings. Can I ask about the appeals and about the costs that are being met by local authorities at the moment? What budget is that money coming from? Have you done any analysis of where that money is coming from in local authorities?

Jonathan Slater: Who pays for the appeals system—

André Imich: It’s from local authority budgets; it’s not from the high needs budget.

Q68 Olivia Blake: Do you think £100 million for that is a good use of public funds?

Jonathan Slater: Clearly, one would want, both from the point of view of public money and for the parents and children, the minimum number of appeals. It is going to be particularly frustrating for everybody involved if a parent and child go right the way through the process, with public money spent, and it could have been avoided. This is not a new problem; it is not a 2014 problem. The proportion of appealable cases going to the tribunal is exactly the same, to the nearest tenth of a percentage point, as it was before the 2014 reforms. It is in the nature of a system of this sort that there is going to be a dispute between parties from time to time, and the proportion remains at about 1.5%. But no, it’s—clearly, one would want that number to come down.

Q69 Olivia Blake: Do you not think that there might be quite a strong link between cash-strapped local authorities and financial gatekeeping in this?

Jonathan Slater: I have acknowledged that the £3 billion reduction in the spending power of local government between 2015-16 and 2019-20 has got to be a factor.

Q70 Olivia Blake: Do you think that the link between these general funds to support special educational needs spending is proof that the whole system is unsustainable?

Jonathan Slater: The Government, I suppose, would not have put £780 million of extra funding into high needs from next month if it thought there was enough money in the system; and similarly, the Department last month—or was it the month before?—announced that it did not expect councils to subsidise special educational needs from the general fund any more. I think that speaks to your question. 

Q71 Chair: Can I just check how soon that £780 million will get baked into local education budgets?

Jonathan Slater: April.

Q72 Chair: Yes, sorry, from April, but will that then be part of the baseload budget for local—

Jonathan Slater: Oh yes, it’ll go up. We announced—£2.6 billion was the total increase in schools budgets for next year, rising to £7.1 billion or £7.2 billion two years after that, so the £780 million is the proportion of that £2.6 billion, in the first year, that goes into the high needs budget, and that will rise over years two and three; it just has not yet been announced.

Q73 Chair: And how long will it take for that budget to be back where it was a decade ago, before the cuts to school funding were introduced?

Jonathan Slater: I think the Institute for Fiscal Studies has reported that the £7.1 billion takes it back to where it was in real terms per pupil in 2010, from memory.

Chair: Okay. I thought it was—

Jonathan Slater: I will double check afterwards. You are looking like you think I am wrong.

Chair: Now I am worrying that I am wrong. Anyway, one of us is wrong. I am happy to admit that if it is me.

Jonathan Slater: Me too. I will check and let you know.

Suzanne Lunn: On the point about what we think is important, and to be clear about what the dedicated schools grant and the high needs budget fund, the Department for Health and Social Care is also paying the contributions it needs to pay to support children with special educational needs and disabilities, so that they are having their needs met, in the round. Part of the reason we have introduced the SEN national tribunal trial, which is looking to extend recommendations beyond education to health and care, is precisely to try to drive that jointness and to help parents get decisions made at a lower level, without having to get to the tribunal, about who pays for which part of their child’s care.

Q74 Chair: We heard from previous witnesses that having to go through the whole tribunal process is painful. The whole point about EHCPs was that they were supposed to reduce that.

Going back to the financial pressures on schools, there has been a drive to get more children into special schools. That can be through the state or through private specialist schools. It seems to me, Mr Slater, that there is a clear link between the pressures on mainstream school budgets and the drive for any parent to want to get their child the support they need in a specialist setting. Do you think that that is the case?

Jonathan Slater: It is complicated, isn’t it? After all, the increasing proportion of children with what used to be statements, and which are now EHCPs, who move from mainstream to special is not a recent phenomenon. It started in 2006, so it has been going for quite some time. André is more expert in the system than me and you might find it helpful for him to follow up on this, but there was a big push in the mid-2000s of expert special schools feeling that they had more of a contribution that they should be making—and that they could be making, given their expertise—to support the needs of children with special educational needs.

This has been happening for some considerable time, but equally you are right that there have been pressures on mainstream schools financially more recently than previously. Both of those things are true.

Q75 Chair: I will come to Mr Imich, but I wonder how much of the increase of children going to special schools is those who are in two schools—in mainstream some of the time and in special schools some of the week? I know some local authorities have done that for a long time and others have been slower. Does that account for part of the increase?

André Imich: I don’t think that counts for the increase in itself, but certainly in the mid-2000s special schools were slightly worried about their position in the system. They had been seeing numbers decreasing all the time. Gradually, their expertise and their ability to support others became more pronounced. From that time, there was a greater acceptance that they were well able to meet a wider variety of needs.

Another factor that has been important in the last five or six years has been one of the things we have been talking about since this hearing began, which is the increase in the diagnosis of autism. Certainly, our understanding across the system of autism has been slow in developing and there have been challenges for mainstream schools in accommodating the quite complex needs of that population. It is certainly an area that has seen more and more children going to special schools. That is part of our drive, in terms of improving the skills and knowledge of mainstream schools around autism, to try to support more children with autism in mainstream schools. There are a variety of complex reasons why the numbers in special schools have risen over the last 10 years or more.

Q76 Chair: Is part of that to do with the capital funding for the places that are needed for children with special educational needs? At the moment the Department is not providing enough for this area. There is a whole issue about capital funding for schools, but for this particular area there is not enough to meet even your own estimate for the necessary places.

Jonathan Slater: One of the increases that the NAO identify in their Report is the increased use of independent special schools, which, as they point out, are more expensive on average than state special schools. They point out, rightly, that that difference is often simply in the nature of the need being met. There clearly will be examples of this, however—I have talked to local authorities myself—in which the local authority is meeting a need through expensive provision out of borough or out of area, often imposing a significant transport cost too, because they do not have enough of the provision locally. That is why we have been supporting local areas to build more state special schools—the 40-odd that have opened in the last few years, the 48 that are coming and the 37 that we have just invited applications for. Clearly there is a need for more state special school capacity.

Q77 Chair: How do you see the private sector fitting in with that? Some of them have been around for a long while and are very specialist. How do you see the ecosystem working?

Jonathan Slater: The ideal, of course, is that independent special schools play a role in the system because their speciality is more cost effective to provide there than anywhere else. We want to avoid the situation where councils are choosing that provision not because it is the most cost-effective but because it is the only thing they have.

Suzanne Lunn: It is important to recognise that independent non-maintained special schools certainly have their place, but also that local areas need to think about the packages of care that they have in place for children and young people so they can stay close to their families if that is what parents want—so if parents need short breaks or respite or wraparound support so that their child can stay in a mainstream school or a local special school, that is an option and we do not hit crisis point with children going out of area to expensive places if that is not what is needed. That early intervention and creative packages of care are a really important part of it.

Q78 Chair: I am going to bring in Mr Wild in a moment. One of the things that we have seen with private care homes and the purchasing power of local authorities is that a local authority place is often so cheap that it does not pay for the full cost, but the private fees can be very high. We know that private specialist schools are more expensive. Is that a real cost or is that because there has been a lack of provision so they can charge what they want? How will you make sure that the state-sponsored schools are cost-effective but not pressed to charge so little that they cannot actually afford to fund themselves—or cannot afford to be funded? There will be a cross-charge to the local authority for the placement if they are out of borough.

Jonathan Slater: I agree with you that we need to make sure that, where local authorities are using independent provision, it is because that is the best solution for the child, rather than there being no alternative—when a cost-effective alternative should be available but is not. You see some local authorities commissioning more effectively than others. Some have a historical level of provision that is more generous than others. That is the point of the investment in new state provision that I referred to and the importance of really good local commissioning of the sort that is being inspected at the moment. 

Q79 James Wild: Just to pick up on that point, paragraph 2.17 of the Report points out that the cost per place in independent special schools leapt “by 8.4% in real terms, compared with a real-terms decrease of 1.8% in state special schools” over the four-year period. Do DfE and the local authorities have a grip on those costs? Why do you think the costs have gone up so much more in independent schools?

Jonathan Slater: That is a concern and it is a focus of action by the Department. I think it arises for a number of reasons. One is a need for more state provision of the sort that we are building at the moment. Another is the variable quality of commissioning at local level, sometimes under financial pressure of the sort that we have described. We have deliberately designed a set of reforms that seek to make it easier for children to get specialist support, not because the bar has been changed but because we have designed a process that draws some parents and children into the statutory process who were not there before by the way that the legislation has been changed. You can imagine a situation in which an independent school says to the parents, “I’ve got what you need. It’s going to be very expensive, but I’ve got it,” and the local authority does not have an alternative for them. That is not a system that is designed to maximise value for money. We need to ensure that there is a sufficient range of good provision available to keep costs down.

Q80 James Wild: That brings me nicely on to paragraph 2.32, which talks about the 2,700 extra places coming from the 55 free schools that have been approved. When will those places be available?

Jonathan Slater: They come on in groups each September. I do not have the numbers in my head, but I am happy to write to you with them.

Q81 James Wild: Let me move on to the unmet demand, which was for another 2,500 places, which is the DfE’s own figure. Those are 2,500 additional places that will likely be needed by 2021.

Jonathan Slater: I mentioned that the free schools that are already open are the ones in the pipeline. We have now invited 37 applications for more, and in the spending review later this year, we will be doing the standard negotiation with the Treasury about the future capital programme. Clearly there is more need to be met.

Suzanne Lunn: There is a manifesto commitment to deliver more school places for children with complex SEND.

Q82 James Wild: Can I ask about alternative provision free schools? Do you know when the last alternative provision free school was approved by the Department?

Jonathan Slater: No. I have a feeling that you know and it is not a good answer.

Q83 James Wild: I understand that it was in 2017 and there have been problems working with local authorities to open new alternative provision schools. I would be grateful if you could check whether that is the correct date.

Jonathan Slater: New alternative provision schools are opening and will continue to open. It is a priority of the Secretary of State, as we have said, to improve the quality of that provision. I will include those numbers in my note to you, if that is all right.

Q84 James Wild: There may be a risk, with a lack of new AP places and EHCPs with higher needs, that it is the middle tier of support that is not there for some of these SEND pupils.

Jonathan Slater: That is recognised. It is one of the reasons why the Secretary of State has prioritised this area. We are dependent on the outcome of the next spending review. What we did in 2018 was to secure funding of £150 million—it is referred to in the NAO Report—to improve the situation. We are looking for a lot more than that this summer.

Q85 Chair: The Secretary of State, in his first weeks of appointment, made clear that free schools could become alternative provision.

Jonathan Slater: Yes.

Q86 Chair: Can you just be clear where things are at, from that statement to now? It was a grand statement to make.

Jonathan Slater: We are opening, and I will give you the numbers—I memorised them for special schools, but not for APs—

Chair: We will always get you on something.

Jonathan Slater: I will write to you with the number of new special schools, APs and, if you want, free schools that are neither, for this coming September and the following September. The point I am making is that the pipeline beyond that depends on the spending review.

Chair: Okay. Did you want to come in, Mr Holden?

Q87 Mr Holden: Are there specific parts of the country—where costs are particularly high and there is a lack of AP or special school provision—where you would like to focus some of those special schools?

Jonathan Slater: Yes. The level of provision is not consistent everywhere, and that will be a factor we look at as we invite applications for bids and as we seek more funding—we will be looking to target it where it is clearly more needed. Equally, it is worth recognising that quite a lot of the variation that exists is deliberate. The NAO Report identifies that Newham, for example, has a lot fewer special schools than average. That is partly because London boroughs are small and, in this case, it’s not that far to Redbridge, but it is partly because there has been a sort of deliberate decision for many, many years to provide more support to children in mainstream schools. There is more than one way of meeting somebody’s autism need—through an autism unit in a mainstream school, or through a special school. There isn’t definitely one right answer or wrong answer; different local areas will use different solutions, depending on their population and their views, but certainly we will focus where, locally, people identify gaps of the sort you mention.

Q88 Mr Holden: Does it not require some national direction? If huge extra costs of SEND are coming through, with massive increases per year, at multiples of the local authority provision, and if local authorities are not providing it—some are ideologically opposed to pushing new special schools—we might require some extra direction and effort from the DfE leadership in this area.

Jonathan Slater: I would characterise our work on free schools in the last few years as moving from a situation in which the priority was “Where do people want to build a school?” to “Where is a school most needed?”. I think that applies just as much in respect of special schools as it does for mainstream schools; I agree with you.

Suzanne Lunn: A good example of that is Richmond and Kingston, which has been struggling to control the pressures on its high-needs budget and has a history of placing a lot of children out-of-borough. It has recently had approved two special free schools—one for social, emotional and mental health, which has close links to alternative provision, and one for autism spectrum disorder—which will hopefully reduce some pressure and enable children to stay closer to home in those boroughs.

Q89 Chair: Do you take into account the site? We have obviously talked quite a lot about some sites for free schools being available but not desirable—they are located in the wrong place. Are you taking a slightly different tack with special schools, where the location really does matter for so many reasons, especially if they are there to provide for a network of boroughs or an area of the country?

Jonathan Slater: As your colleague says, that is even more important for special schools. However, it is also important, and is now Government policy, that free schools more generally seek applications for areas of the country that need them the most.

Q90 Chair: Do you consider transport provision in that?

Jonathan Slater: Yes, absolutely. I was having a discussion with the chief executive of a local authority three months ago who had very high transport costs and wanted to invest local authority funding in a special school in the borough, because it would be more cost-effective to do so. Even if the council was paying for the school itself, the borrowing costs for the school would be outweighed by the travel costs saved, let alone the benefits to the children. We want our free schools programme to facilitate and support that wherever possible, for the reason I refer to.

Q91 Olivia Blake: On paragraph 2.32 and the alternative sources of capital funding that local authorities might be expected to use, have you approached local authorities about the issues of academies and whether they are willing to take that level of risk on borrowing? What do you mean by alternative sources of capital funding, because all I see that as is borrowing?

Jonathan Slater: Perhaps I should have waited until you asked that question before I gave the answer to Mr Holden. The example I was giving was of a local authority that had worked out that the interest costs on a new special school would be more than outweighed by the savings they would make by no longer needing to transport those children out of the borough, such is the level of cost incurred in some cases.

Chair: Transporting them is a revenue cost, versus a capital cost.

Jonathan Slater: Yes. The local authority is allowed to borrow, so long as it can demonstrate how that will save it money. Equally, the local authority will look to us to fund it through the free schools programme if we can. We aim to do both, obviously.

Q92 Olivia Blake: What about general provision in the schools? I assume that free schools will not be necessary in every borough in the country to meet the 2,500 places.

Jonathan Slater: Sorry. Of course, it is also the case that we seek to fund additional units in schools, like an autism unit of the sort I described.

André Imich: We have given quite a lot of capital funding to local areas over the last three years, and they are meant to discuss with their parents the best ways to use that resource. Many have used it to expand provision in mainstream schools, exactly as Jonathan was saying, of the type of units—often called resource provisions—that support children’s needs, thereby negating their need to go to special schools.

Q93 Chair: You have a shortage of capital funding in mainstream schools, which we have covered quite a lot in the Committee—

Jonathan Slater: We fund local authorities to meet capital needs for expansion, whether that is for a school that they maintain or not. I was talking about free schools over and above that.

Q94 Olivia Blake: One example in Sheffield is that the local authority has borrowed a significant amount of money up front because it was not getting enough for its capital expenditure. How do you level that?

Jonathan Slater: Because there is a constrained amount of capital available from central Government. So if it is cost-effective for a local authority to go beyond the funding we have provided from central Government, in the circumstances, they should do so. 

Q95 Olivia Blake: Will larger class sizes have an impact on SEND?

Jonathan Slater: I am not expecting class sizes to be larger as a consequence of these reforms. 

Q96 Sarah Olney: You referred to this briefly when I was asking about disincentives for schools to admit pupils with SEND. Could you expand a little more on what the evidence is telling you about the impact of schools having to pay the first £6,000 of support costs for each pupil with SEND?

Jonathan Slater: I would say that you see different practice in different areas and different schools responding in different ways. You could have a regime in which you identify a child who is dyslexic and the incentives on the school are to start recording the time that the class—
Q97 Sarah Olney: In the regime we do have, do you see that there are disadvantages to schools having to pay the first £6,000? Are you seeing that regularly?

Jonathan Slater: I see different practice: sometimes positive and sometimes negative. I see some advantages in the system and some disadvantages. The call for evidence did not identify everybody agreeing that there was a better system than this one, which is one reason why, as of yet, we have not been in a position to recommend a different system. I am not disputing that I have seen some evidence of some schools thinking, “Blimey! We have got pick up the first 6K. I wonder if we want to.” I used to be a director of education in a local authority under a previous regime in which schools were incentivised to see if they could find a way to identify a child as having special educational needs, even if they did not, to increase their funding, and to treat children as different rather than as included. There is no simple solution. 

Q98 Sarah Olney: Are you saying you have definitely identified an impact from schools having to provide that first £6,000?

André Imich: The system of providing £6,000 goes back to the funding reforms back in 2013. That system whereby schools had a notional budget and the expectation of up to £6,000 per child was built on years of good practice in many local areas; it was not brand new. So most local authorities were delegating an amount for special needs to schools, but the level and amount they delegated, and the factors that went into that formula, differed significantly. So we were trying to standardise and make a lot more predictable what was actually going to go to schools.

Schools have always had a budget for special needs from the local authority, with an expectation about what they do with it. Clearly, as time has moved on, that system has come under some pressure and challenge. Last year, the Secretary of State made a call for evidence about how effectively that system was operating in today’s age, six years on since it was introduced as a standard across every local area in the country. We are currently analysing the feedback—we had a number of workshops and meetings with various parties—and that information will be fed into the SEN review and be reflected on. But the actual process is the same as it has been historically. If there have been changes in the way that schools have responded, there might be other factors as well. It is, as Jonathan said, a complex range of factors that influence the way that schools respond and meet need.

Jonathan Slater: But specifically, our mechanism for identifying whether schools are being inclusive when it comes to SEND is the Ofsted inspection, and there are definitely examples of schools that have either failed their Ofsted inspection or been identified as “requires improvement” precisely because of their not being sufficiently inclusive—or indeed for off-rolling or managed moves. 

Q99 Sarah Olney: Who adjudicates on how many SEND pupils a school can support? Is it the local authority, the regional schools commissioner or somebody else?

André Imich: Can you elaborate on the question a little bit more?

Q100 Sarah Olney: For example, you might get a situation where there are schools taking a lot of SEND pupils and then other schools elsewhere that are not, and there is a disproportionate impact on one particular school in an area. 

Jonathan Slater: It would be the role of the local authority to allocate the high needs budget, and indeed the notional—

Q101 Chair: What about academies and free schools?

Jonathan Slater: Both. It would allocate funding according to—In your precise circumstance, if you find one school that is taking a larger number of children with special educational needs than another, that should be recognised in its funding arrangements. The local authority would be using a number of different factors to allocate the high needs budget to the schools in its area, and so if one school takes a large number of children with extra needs, that will be reflected in their resources. Different councils do that in different ways. I mentioned the way they do it in Nottingham, for example, where they allocate the whole sum out accordingly, and we publish each January the amount of money that goes to each of them.

Q102 Sarah Olney: Do you think it’s possible that a school could be disadvantaged financially because it takes a greater share of SEND pupils?

André Imich: We recognised that when we introduced the funding reforms, and the regulations allow local authorities in their funding approach to say, “There are these three or four schools in our local area that are definitely more inclusive than others, and more parents are choosing them”, and they can build in extra funding for that from the high needs budget. I think a report found that 84 local authorities were actually operating that system. I can check that number, but it’s something like that. The funding mechanism allows for schools that are genuinely inclusive to receive some additional funding and support from local authorities.

Q103 Chair: Can I ask about the changes if the budget is insufficient? I can quote from the Bristol SEND group. A group of parents have taken Bristol to court on this issue. They have been very active. Their concern is that if local authorities are barred from topping up school budgets from their reserves or any other council pots of money, including the education budget, the ability to rob Peter to pay Paul is going to go, and some local authorities have started to admit that they cannot provide for their most vulnerable children because of limited funding. A number of councils are seeking legal advice about taking the Government to judicial review. Is this something you are girding your loins for, Mr Slater? Or do you think the extra money will solve it?

Jonathan Slater: Sorry, I might have misunderstood. You have evidence that some local authorities are going to take the Government to court for saying they don’t have to use the general fund any more. 

Q104 Chair: Yes, because then there is no additional money. They cannot rob—they cannot take it out of other budgets. For instance, separate to this point, my local authority has back-funded the cuts in special educational needs for nearly a decade, and can no longer do that, so there have been issues there. As you know, it was taken to court by local parents. In this case, they are suggesting more councils will take you to court if they cannot backfill the budget.

Jonathan Slater: That’s a new one on me.

Q105 Chair: That’s why I’ve raised it with you. 

Jonathan Slater: I am very happy to look into it. To put it into context, for the last year for which we have audited numbers, we allocated £6.1 billion of high needs funding to local authorities. They spent £6.4 billion. Of that £300 million gap, £100 million or so was funded from the schools budget through the agreement of local schools. Obviously, they would not want to agree it, but did, and the other £200 million gap was from DSG reserves, and we have just increased the high needs budget for next year by £780 million. That is the first of a series of annual budgetary increases that will increase. That is the context. It would be an odd set of affairs if the permanent secretary of the Department for Education got sued by councils who wanted to give him money and he was saying no.

Suzanne Lunn: My understanding of the change to the accountancy rules around the DSG is that it is not saying local authorities can never use the general fund; it is that they must apply to the Secretary of State for permission to do so, so we are trying to bring more transparency to the funding system. There has been a lot of cross-subsidisation across the years across all elements of children’s services. The DSG is much clearer. 

Q106 Chair: The direct support grant, to be clear.

Suzanne Lunn: Exactly, so I think what we want to understand, as part of the work the Department is doing with the 32 local authorities that have more than a 1% DSG deficit, is to get much closer to what is happening within the books of those councils—to really form a view about whether the money is being spent in the right way and whether the recovery plans that we have asked for are actually going to be achievable or not. It is within that context that the new accountancy rules have been set out. 

Q107 Mr Holden: You will be aware of the Government’s plans to harden the national funding formula over time; and obviously there are now statutory minimums which are being put in there, which were not there before. What sort of impact do you think these will have on the ability of local authorities to meet special needs provision? 

Jonathan Slater: If the Government were to legislate in the way they have said they will, at the point at which the formula becomes hard, by definition the local authority loses discretion to reallocate funding on the basis of a local formula; so it will increase the national leverage and reduce local discretion. That is what would happen if the formula becomes hard. 

Q108 Mr Holden: And what impact do you think that will have on SEND provision by local authorities?

Jonathan Slater: Er—

Mr Holden: Or will it have none?

Jonathan Slater: No, it is a good question. I am sorry; the reason I am thinking is—

Chair: Surely one you must have thought of before. 

Suzanne Lunn: I think from our perspective we are increasingly looking, as well as at the improvement and intervention around the quality of SEND services in local areas, also at how efficient their spending is. So if you look at Communities and Local Government, they will, for the local authorities that they are concerned about around spending, go and have more of a forensic look about where the money is going, and whether it is providing good value for money for the taxpayer; and we are increasingly looking at those sorts of things. There may well be situations where the Department would recognise there was a need for more funding in a local area, but equally speaking there could be very strong reasons for invest-to-save cases, and that the provision that they are paying for is not providing the best value for money and could be done more cheaply and more effectively. We have spoken at length about having a real good look at out-of-area provision, and the cost of that, and whether special schools, and increasing the support to mainstream, increase choice but also provide better value for money in certain circumstances. 

Jonathan Slater: I would say, having thought about it for a moment, I would not expect it to have a significant impact on its own, because what is happening as a consequence of the introduction of the national funding formula is most councils are moving closer and closer towards that national funding formula, reinforced, precisely as you say, by the minimum numbers; so the discretion for local authorities is reduced, and the extent to which they want to use their discretion is reducing. So I am not sure that of itself it would make that much of a difference. I guess it would give a bit more power at the end, where local government is struggling, and it would reduce at the margin the flexibility of those councils at the leading edge. 

Q109 Chair: Thank you very much indeed. In the middle of all this we have talked a lot about the process. I think we need to remember that at the heart of it are young people whose futures depend on how well—and how timely—their special educational needs provision is. We heard very graphically from parents and carers last time we met on this subject about the challenges—the lack of transparency, as they saw it. We know there is a lack of confidence in the system, so we hope that these reviews and reforms will make a difference to that and that we will see a system where we don’t see so many successful appeals against ECHP decisions. Thank you very much indeed for your time. The transcript will be up on the website, as ever, in the next couple of days, uncorrected, and our Report will be out in the next month to six weeks. 

Jonathan Slater: Thank you, Chair. Can I say on behalf of colleagues that we are just as dedicated to achieving the benefits to children? It is always a heartache when you see somebody not getting what they should get. 

Chair: There we go. We agree on the outcome. Let’s just hope you can deliver it, Mr Slater.


[image: image1.png]