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Additional information following our evidence session on 11 February
 
During the session there were a number of issues about which we promised you further information in order to give you and the Committee a clearer picture of gambling regulation and our work. This information is set out below.

Fees, our fee structure and resourcing

Aside from grant-in-aid funding which is ring-fenced for our role in regulating the National Lottery, we are entirely funded by licence fees which are set by the Secretary of State and paid by businesses and individuals in the gambling industry. We are constrained by the existing regulatory framework on fee setting. The Gambling Act 2005 confers on the Secretary of State the power to amend the Commission’s licence fees by way of statutory instrument. The procedure for changing fees is lengthy and so is not undertaken frequently. Typically, our fees have been reviewed every four or five years, although there is no set period for these reviews. As a result, our fees can soon become out of step with the challenges we face in regulating a fast moving, innovative and growing industry.  

For the public to retain confidence in regulation it must continue to evolve to tackle new and emerging risks, including keeping pace with rapid advances in a dynamic and tech-led industry. We made it clear in our oral evidence that, while we believe the regulatory framework is largely capable of flexing to meet new risks, the way our licence fees are set presents a challenge. To be clear, this is not simply a case of needing more money to regulate a larger industry. The fees model, which is based largely on the GGY generated by a company, is designed to take account of industry growth, but not flexible enough to address emerging issues. We are increasingly finding that regulation requires us to expend resources in a way that is not directly proportionate to Gross Gambling Yield (GGY). So, while our income has increased as the regulated industry has grown, the costs being incurred in regulating the online sector, in particular, exceed the income rise. There are a number of factors that are driving this increased cost of regulation, and while they are by no means unique to the online and digital gambling market, it is in that sector where they are most pronounced: 

· The gambling industry continually capitalises on new technologies and develops innovative business models and products. These challenge traditional gambling definitions and risks.
· Illegal gambling, increasingly digital in nature is resulting in more criminal investigations, which are resource-intensive and expensive. 
· Mergers and acquisitions activity results in merged entities paying less than previous constituent operators, despite the volume of gambling staying the same or increasing, and the new entity potentially posing new regulatory challenges. 
· An increasingly globalised sector is resulting in complex corporate structures and international ownership arrangements. Typically, these require more scrutiny from the Commission and it can be costly to undertake the required level of due diligence in these circumstances. 

While we take every opportunity to flex our resources to move quickly in response to these (and other) challenges, the extent to which we can do that on a strategic scale is limited by the nature of our funding arrangements, which are locked for periods of several years at a time. Leaving the current approach unchanged would mean these issues would continue to be exacerbated. Over time the complexity of the current fees structure has grown bringing with it a lack of certainty over our fee income (e.g. due to licence surrenders or variations which can reduce income). The number of licences and fee categories make the structure more expensive to administer. These issues suggest a need to explore alternative structures that would provide us with more agility in cost recovery to allow for investment in the skills and expertise we require to respond to emerging risks quickly. 

We agree with the assessment made by the National Audit Office (NAO) of our funding arrangements in their report published at the end of last month. In particular, we agree that the current arrangements are not sufficiently flexible to enable us to deliver our objectives with full value for money. As the NAO analysis shows, this is not least because the current fees structure does not provide us with the flexibility needed to invest in new skills or allocate resources to address emerging risks.

Our immediate focus must be on securing the resources we need to continue to regulate effectively and we are developing proposals for revised fees for discussion with DCMS. In addition, we think there is merit in exploring alternative ways of settings fees and recovering costs which would better align with the nature of the work involved in regulating this industry. Alternative approaches already exist and are operated by other regulators. We recognise that such changes would likely require changes to primary legislation but a fees structure that is more flexible and better enables us to adjust fees to reflect additional or reduced costs in regulation is needed to ensure that regulation is effective.  

Multiple enforcement actions against operators and licence revocations

Since the Gambling (Licensing and Advertising) Act 2014 came into force (in November 2014) and the Gambling Commission took on responsibility for regulating all online gambling operators offering facilities for gambling to consumers in Great Britain, several operators have had enforcement action taken against them on more than one occasion. At the time of our appearance before your committee those operators were Flutter, GVC, NRR Entertainment Ltd, Petfre (Gibraltar) Limited trading as Betfred, Rank and Silverbond Enterprises Ltd. Since then, William Hill have joined that list as we recently announced the result of our investigation into one of their subsidiaries, Mr Green.  

It should be noted of the above that the enforcement actions taken against these companies should be considered in the light of operators and brands having multiple licences and consumer facing brands and that some of these brands may have been part of separate or independent corporate entities at the time of some of the enforcement actions. These cases also often relate to different types of compliance failures and so, although multiple enforcement actions have been taken against the operator, they are often not repetitive failings.

As stated to the Committee, we adopted a strategy of escalating enforcement alongside the publication of our Corporate Strategy in 2017. This has made clear to operators that repeated failures will not be tolerated and will lead to escalating penalties. That message, backed up by more than £30 million in penalty packages since 1 April 2018, and our published Enforcement Reports has helped to start to change the culture at the top of Operators.

Regarding the number of operating and personal licences revoked, since November 2014 we have revoked:

· 9 operating licences
· 9 personal management licences
· 59 personal functional licences (these are for operator staff such as croupiers or cashiers)

There have also been a number of occasions when operators or personal management licence holders have surrendered their licences rather than face the prospect of regulatory action by the Commission.  

Consumer redress, an Ombudsman and a statutory ‘Duty of Care’

As we said to the Committee, we recognise that there isn’t a comprehensive solution for individual consumer redress and whilst any change regarding an Ombudsman or a statutory ‘Duty of Care’ is ultimately a matter for Government, we welcome the debate.

The framework for ADR provision in the gambling (and other) sectors was established by Alternative Dispute Resolution for Consumer Disputes (Competent Authorities and Information) Regulations 2015. The scope of the Regulations explicitly covers disputes concerning contractual obligations regarding the sale of goods or the provision of services. Aspects of our regulation, such as how and when we would expect companies to interact with consumers who may be gambling beyond their means, are not generally covered by contractual terms and conditions. It is not an aspect of the contract between consumer and gambling company. 

It is the scope of ADR provision that creates the ‘gap’ we referred to during the Committee session. If we receive complaints about a regulatory issue – such as the example above – we can investigate to see if it warrants enforcement action, but we cannot typically recover money for individual consumers. Such issues are also outside the scope of disputes that can be handled by ADR providers. 

We are open to exploring with government how this gap in the availability of redress could be filled. The establishment of a gambling ombudsman would likely require a statutory basis. Such a body would need to replace existing ADR providers so that consumers were clear about who to turn to.

The current law, for the protection and assurance of gambling customers, subjects gambling operators to a specific and extensive regulatory and licensing regime, derived from the 2005 Act. However, a statutory ‘Duty of Care’ on operators might allow for compensation for affected gambling customers. Whilst we are open to exploring with the government the concept of a specific statutory duty of care on gambling operators, it is ultimately a matter for government. In order to be effective, any decision to legislate on this would need to carefully consider the issues of causation and contributory negligence described in the case of Calvert vs William Hill Credit Ltd [2008] EWHC 454 (Ch) and the following appeal. 

Consideration would also need to be given to whether or not the introduction of such a duty of care could have unintended consequences. For example, it would important to ensure, so far as possible, that steps designed to improve outcomes for consumers did not encourage some consumers to seek ways to work around protective measures like the self-exclusion system. If the proposed duty of care allows a gambler to self-exclude and then claim back any losses if an operator fails to fully implement the self-exclusion, it could encourage consumers to attempt to defeat self-exclusions in order to achieve “no risk” gambling.
Publication of the next round of health surveys

The Health Survey England 2020 fieldwork is taking place this calendar year, and the Welsh Problem Gambling Survey (as part of the National Survey for Wales) from April 2020-March 2021.  Regrettably, the Scottish Government have not provided space for questions on gambling in the Scotland Health Survey in 2020 but we hope that this will be possible for 2021. At this stage we are not aware of when the NHS in England plans to publish the gambling data from HSE 2020, but if it follows the same pattern as the 2018 HSE release, we could expect this to be published by them around December 2021. The Welsh Government will publish the first tables of National Survey results in June 2021, and the dataset on the UK Data Archive in September 2021.

Our response and actions against advertising on illegal websites and by unlicensed operators

We have been working with the City of London Police’s Intellectual Property Crime Unit (PIPCU) since 2015 to tackle the issue of adverts for licensed gambling operators appearing on copyright infringing websites.  In 2016 we introduced a licence condition requiring that licensees do not place adverts on copyright infringing websites. In 2017 PIPCU credited an 87% drop in adverts placed by gambling operators on such websites to our joint work. They also cite our involvement as a model of collaboration they wish to replicate with other sectors.

We investigate and act on receipt of verified intelligence reports from PIPCU. We are working with them to assess the most recent report, including the examples cited by Lord Foster, and will then engage with relevant operators.

Copyright infringing websites are mostly hosted overseas and are accessible to global audiences. Adverts are placed on these sites by unlicensed brands, many of which are targeting jurisdictions other than Great Britain (for example, the ads will feature foreign languages, currencies and sites may be geo-blocked in GB). Online gambling operators are required to hold a licence from us to transact with consumers in Great Britain. If we find an unlicensed operator acting illegally, we will take action.

The impact of a ban on advertising

As we said in our written submission, the regulatory framework governing gambling advertising is complex and multifaceted. We work very closely with the Committees of Advertising Practice and the Advertising Standards Authority to monitor and enforce standards in gambling advertising.

We are concerned about the volume of gambling advertising and its potential impact on vulnerable audiences. One of the three challenges we recently issued to industry relates directly to this concern. By April we expect industry to demonstrate tangible progress on a plan to set out new standards for how it will harness ad-tech to target online gambling advertising away from children, young people and those who are vulnerable to harms. We will of course be happy to share progress in this area.

With reference to your specific question, the Gambling Act 2005 sets out a very wide definition of advertising which includes anything that encourages a person to take advantage of gambling facilities or the providing of information about gambling facilities with the intention that that will increase the use of those facilities. An advertising ban framed around this definition would have a very significant effect on industry. Licensed gambling businesses would be unable to promote their brand or products in any form or via any media, which would include their own premises, websites and apps. The impact on the National Lottery would also have to be considered.

I hope you find this information useful. We look forward to the publication of the Committee’s findings and recommendations later this year.
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